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DOMESTIC PARTNER BENEFITS: FAIR POLICY 
AND GOOD BUSINESS FOR THE FEDERAL 
GOVERNMENT 


THURSDAY, OCTOBER 15, 2009 

U.S. Senate, 

Committee on Homeland Security 
AND Governmental Aefairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 10 a.m., in room SD- 
342, Dirksen Senate Office Building, Hon. Joseph I. Lieberman, 
Chairman of the Committee, presiding. 

Present: Senators Lieberman, Akaka, and Collins. 

OPENING STATEMENT OF CHAIRMAN LIEBERMAN 

Chairman Lieberman. Good morning, and welcome to the hear- 
ing. Today, our Committee will hear testimony on S. 1102, the Do- 
mestic Partnership Benefits and Obligations Act, which Senator 
Collins and I introduced last year and again earlier this year to 
bring equity to Federal workers and to strengthen the workforce 
that serves the American people. 

We are holding this hearing as part of the Committee’s responsi- 
bility under Senate rules for the civil service of our Federal Gov- 
ernment. 

Although we conducted a hearing on this legislation during the 
last Congress, we felt it would be useful to revisit the matter this 
year particularly to give the new Administration an opportunity to 
express its views on S. 1102. And in that regard, we are pleased 
to welcome the new Director of the Office of Personnel Manage- 
ment (0PM), John Berry. We are also going to hear from Dr. Wil- 
liam Hendrix of Dow Chemical, which is typical of Fortune 500 
companies in that it provides benefits to same-sex partners of its 
employees. And first we will hear in a few moments from our col- 
league from the House, Tammy Baldwin, of Wisconsin, who has 
sponsored companion legislation in what over here we love to call 
“the other body.” 

Senator Collins and I introduced this bill because we believe it 
is the fair and right thing to do, and also because we believe it 
makes practical sense for the Federal Government as an employer. 
Particularly as we approach a generational change in the Federal 
workforce that will see the retirement of approximately one-third 
of all Federal employees, it seems to us to be just plan sensible 
that we do all we can to attract and retain the “best and the 
brightest” to serve in the Federal Government in the years ahead, 

( 1 ) 
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and we are convinced that this legislation will help us accomplish 
that. 

Our bill would provide that same-sex partners of Federal employ- 
ees have equal access to their partners’ employee benefit programs. 
They would be eligible to receive health benefits, long-term care, 
family and medical leave. Federal retirement benefits, and any 
other benefits for which the spouses of traditionally married em- 
ployees are eligible. Federal employees and their domestic partners 
would have the same legal responsibilities that apply to married 
employees and their spouses, such as anti-nepotism provisions, fi- 
nancial disclosure requirements, and conflict-of-interest rules. 

The Williams Institute, at the University of California, Los Ange- 
les (UCLA), estimated that, as of 2007, over 34,000 Federal work- 
ers live in committed relationships with same-sex partners, and of 
that number, over 30,000 have partners who are not Federal em- 
ployees. These Federal employees have, therefore, been forced to 
choose between their commitment to public service and their com- 
mitments to their families and have been forced in that sense to 
accept fewer protections for their families — essentially less com- 
pensation — than other Federal employees or than they could re- 
ceive at many private employers. 

An estimated 18.4 percent of all employees’ compensation, in 
fact, comes in the form of benefits, including benefits for family 
members. Therefore, employees who are not afforded equal benefits 
for their families are essentially paid less than everyone else is. 

We often hear people say that the government should be run like 
a business. There is truth to that. On the other hand, it is also true 
that government and businesses have different purposes and goals. 
But in this case, I do think government has a lot to learn from pri- 
vate sector business models. 

The fact is that today — this is a very significant number, and I 
am going to say it slowly — almost 10,000 private sector companies 
of all sizes provide benefits to domestic partners and more than 
half — 59 percent — of all Fortune 500 companies do so. Among them 
are famous names like Disney, General Electric, IBM, the Chubb 
Corporation, Lockheed Martin, Duke Energy, and Dow Chemical, 
which will be represented today. I presume that these companies 
provide domestic partner benefits not just because it is the right 
thing to do but also because they have determined that such em- 
ployee management practices make good business sense. 

The fact is also that the public sector is catching up. Currently, 
the governments of 22 States, including my home State of Con- 
necticut, and about 154 local jurisdictions provide domestic partner 
benefits, as do over 300 colleges and universities. 

In June of this year. President Obama announced that his Ad- 
ministration would extend certain identified benefits to eligible 
same-sex domestic partners of Eederal employees, but that he could 
do so only to the extent possible by executive action under existing 
law. The State Department promptly extended certain important 
benefits to same-sex partners of employees serving overseas, such 
as the use of medical facilities and inclusion in emergency evacu- 
ation. 0PM has also proposed that sick leave and long-term care 
insurance benefits can be extended administratively. But Eederal 
legislation, such as that which Senator Collins and I have intro- 
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duced, is really necessary to provide to Federal employees and their 
same-sex partners the benefits that are available to married em- 
ployees and their opposite-sex spouses and that provide the bed- 
rock of any modern employee-benefit program. 

Will this add to the cost of providing Federal employee benefits? 
The answer is yes. How much? Well, that is what we are looking 
forward to hearing from Mr. Berry today. Of course, then we all 
have to make a judgment, which we have made, which is: Is it 
worth it? And I believe in many ways it is. 

The Domestic Partnership Benefits and Obligations Act will bal- 
ance the scales of justice, but, again, it will also help the Federal 
Government be the best it can be, and that is why I am proud to 
cosponsor this legislation with Senator Collins, and I look forward 
to her opening statement now. 

OPENING STATEMENT OF SENATOR COLLINS 

Senator Collins. Thank you, Mr. Chairman. I appreciate very 
much your important leadership on this issue, and I am very 
pleased that our House colleague. Representative Baldwin, is able 
to join us today. 

The title of this hearing really says why we have introduced this 
bill. The title of this hearing is “Domestic Partner Benefits for Fed- 
eral Employees: Fair Policy and Good Business.” It aptly describes 
why we believe this legislation is necessary. 

When it comes to employment, the Federal Government must 
compete with the private sector in attracting the most qualified, 
skilled, and dedicated employees. Today, health, medical, and other 
benefits are a major component of any competitive employment 
package. 

As the Chairman has explained, the Domestic Partnership Bene- 
fits and Obligations Act, which we have introduced, would give a 
Federal employee and his or her domestic partner the same bene- 
fits that are available to married Federal employees. 

The Federal Government already faces a two-pronged challenge 
in attracting and retaining talented and dedicated employees. 

The first challenge comes from the private sector. As the Chair- 
man has pointed out, increasingly private sector employers are of- 
fering these kinds of benefits as standard fare. Among the Fortune 
500 companies, domestic partner benefits are becoming common- 
place. According to the Office of Personnel Management, nearly 60 
percent of the Fortune 500 companies, including some of our top 
Federal contractors, extend employment benefits to domestic part- 
ners. 

But, indeed, if you look more broadly, as the chart before us dem- 
onstrates, ^ it is not just the largest companies. We are finding that 
increasingly businesses of all sizes are offering equal benefits, and 
the reason is simple. They want to have a competitive package to 
attract and keep the very best employees. 

The second challenge facing the Federal Government comes from 
the potential wave of Federal employee retirements in the next few 
years. Approximately 60 percent of the Federal workforce will be 
eligible for retirement over the next decade. If the Federal Govern- 


^The chart referenced by Senator Collins appears in the Appendix on page 25. 
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ment fails to attract or retain employees because of a lack of com- 
petitive benefits, then the impact of these retirements will be mag- 
nified. 

I recall last year at our hearing we heard from a Foreign Service 
Officer who was leaving the Foreign Service over just this issue. 
We cannot afford that exodus of talent. 

As we learned at our hearing on this bill during the last Con- 
gress, the private sector offers domestic partner benefits as part of 
its strategy for building a stronger workforce. These benefits help 
foster a sense of loyalty between the employees and the organiza- 
tion and create a more stable and productive work environment. 

Many State and local governments also have extended employee 
benefits to domestic partners in committed relationships. Like Con- 
necticut, the State of Maine offers benefits to its State employees 
who are in committed domestic partnerships. 

If the Federal Government is to compete with the private sector 
as well as with State and local governments for the most talented 
members of our workforce, and if our goal is to create a loyal, dy- 
namic Federal workforce for the future, then we simply must be 
able to offer competitive benefits. 

In that regard, I would note that the Human Rights Campaign’s 
testimony points out that nearly 13 percent of employees’ com- 
pensation comes in the form of insurance and retirement benefits. 
So for not providing those benefits equally, we are really short- 
changing some of our employees. 

Again, Mr. Chairman, thank you for your leadership and for 
holding this hearing today. I believe that our legislation will help 
to promote a strong Federal workforce. 

Chairman LlEBERMAN. Thanks very much. Senator Collins. 

We are really pleased now to welcome our colleague from the 
House, Congresswoman Tammy Baldwin, representing the 2nd con- 
gressional district of the great State of Wisconsin. 

I just had a flashback, I believe, being at a Milwaukee Brewers’ 
game with you some years ago. 

Ms. Baldwin. That is an accurate flashback. [Laughter.] 

Chairman LlEBERMAN. Thank you for validating that. 

It is good to see you. Thanks for taking the time to come over, 
and that is why we wanted to give you the opportunity to speak 
first and on a separate panel, and then we will let you go back to 
the House because I know you have another committee meeting 
going on now. But thanks for your leadership on this issue and oth- 
ers in the House. We welcome you. 

TESTIMONY OF HON. TAMMY BALDWIN, i A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WISCONSIN 

Ms. Baldwin. Thank you, Mr. Chairman, and Ranking Member 
Collins, for affording me the opportunity to testify, for having this 
historic hearing, and for your leadership on the Domestic Partner- 
ship Benefits and Obligations Act. I very much appreciate this op- 
portunity, and I, too, want to add my appreciation of the members 
of your second panel — 0PM Director John Berry and Dr. William 


^The prepared statement of Ms. Baldwin appears in the Appendix on page 32. 
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Hendrix from Dow Chemical Company, showing leadership in the 
private sector on this important issue. 

As my colleagues on this Committee know, the Federal Govern- 
ment employs more than 1.8 million civilian employees, making it 
the Nation’s largest employer. Historically, the Federal Govern- 
ment has heen a leader in offering important benefits to its employ- 
ees. But today we are lagging behind, and this is particularly true 
regarding the extension of benefits to employees with same-sex 
partners. 

As it stands, some Federal employees do not receive equal com- 
pensation and benefits for their equal contributions. And the Fed- 
eral Government is not keeping pace with leading private sector 
employers in recruiting and retaining top talent. 

Mr. Chairman, you have outlined in your opening statement a lot 
of the progress made in the private sector, as did you. Ranking 
Member Collins, and I will not repeat those statistics that are re- 
vealed in this chart and others. I would just share one anecdote 
from my own district, and that is that the University of Wisconsin 
and the State of Wisconsin did not have any domestic partnership 
laws until very recently, until this year. And a couple of years ago, 
we lost an engineering professor to another university that did 
offer domestic partnership benefits because of his feeling that the 
lack of those policies was unjust. He brought with him to this new 
university his $3.4 million engineering grant, and the estimate of 
that loss would have covered the whole cost of implementing do- 
mestic partnership policies in the University of Wisconsin system. 
And so one anecdote, not a scientific study, of what difference these 
policies do make to retaining great talent. And Ranking Member 
Collins referenced Ambassador Michael Guest and his decision that 
was a very painful one for him to leave the Foreign Service because 
of the lack of domestic partnership protections. 

Under the Domestic Partnership Benefits and Obligations Act, a 
Federal employee and his or her same-sex domestic partner who 
are not related by blood and are living together in a committed, in- 
timate relationship would be eligible to participate in Federal re- 
tirement benefits, life insurance, health benefits, workers’ com- 
pensation, and family and medical leave benefits to the same ex- 
tent as married employees and their spouses. These employees and 
their domestic partners would likewise be subject to and assume 
the same obligations that are applied to married employees and 
their spouses. 

I want to make it very clear that this bill has very strong anti- 
fraud provisions, requiring employees to file an affidavit of eligi- 
bility in order to extend benefits to their domestic partner, and this 
is significant especially considering that we do not require married 
employees to show any documentary evidence of their marriages 
when claiming spousal benefits. 

The penalties for fraudulent claims for domestic partners would 
be the same as current penalties for fraudulent claims of marriage. 
For example, intentional false statements on the Federal Employee 
Health Benefits form is punishable by a fine of up to $10,000 or 
imprisonment of up to 5 years, and the same would apply under 
this legislation. 
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Mr. Chairman, I appear before you today both as the lead author 
of this legislation in the House of Representatives, but also as a 
lesbian Federal employee who has been in a committed relation- 
ship with my partner, Lauren, for over 13 years. Over the years, 
Lauren and I have examined the differences between my benefits 
and my ability to provide for her compared to the benefits enjoyed 
by my straight and married colleagues in the Congress. 

Some quick number crunching would demonstrate that the dif- 
ference between my health benefits and yours with regard to just 
that benefit alone over the course of my tenure in Congress is 
measured in five figures. Although the Federal Government offers 
its employees and their dependents more than 300 health insur- 
ance plans and subsidizes health insurance premiums, I am not eli- 
gible to cover Lauren under any of these plans like my straight 
married colleagues can. And this is a significant inequality. 

Although I can designate Lauren as a beneficiary for my life in- 
surance, my Thrift Savings Plan, and any unpaid compensation in 
the event of my death, if for some reason I had not taken the extra 
step of completing that paperwork, the order of precedence would 
have prevented Lauren from receiving those savings. And, heaven 
forbid, anything should happen to me, Lauren is not eligible to re- 
ceive the survivor annuity from my pension nor health insurance 
survivor benefits to which others would be able to gain access. 

Unlike the spouses of my colleagues, Lauren is also not currently 
subject to any of the obligations related to my Federal service, and 
I find this disturbing. Think about this. All Members of Congress 
file annual financial disclosures. Married members must file very 
important information about their spouses’ income, their invest- 
ments, gifts, and debts, etc. Surely the public interest would re- 
quire that these obligations apply also to partners of gay and les- 
bian office holders. 

In June, as you referenced. President Obama signed a presi- 
dential memorandum on Federal benefits and nondiscrimination 
which directs 0PM and the State Department to extend certain 
benefits to the same-sex partners of Federal employees within the 
confines of existing Federal law. Although the memorandum is an 
important step in providing same-sex partners of Federal employ- 
ees with benefits already available to the spouses of heterosexual 
employees, it falls short of providing the full range of benefits. 

President Obama recognized and acknowledged that fact when 
he signed the memorandum, calling it “just a start.” And he went 
on to say, “As Americans, we are all affected when our promises 
of equality go unfulfilled.” 

President Obama recognizes that the full extension of benefits 
will require an act of Congress and proclaimed his strong support 
for the legislation that you are reviewing today. 

Like our President, I strongly believe that we must address the 
significant inequality in compensation experienced by an estimated 
30,000 employees at all levels of the Federal Government who cur- 
rently cannot provide benefits to their same-sex domestic partners. 
The purpose of the Domestic Partnership Benefits and Obligations 
Act is to ensure that hard-working Americans can no longer be de- 
nied equal compensation for equal work just because of who they 
love. There is certainly nothing more American than ensuring that 
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people have equal job opportunities and are paid fairly for a full 
day’s work. 

Chairman Lieberman, Ranking Member Collins, my thanks to 
you again for inviting me to testify. 

Chairman Lieberman. Congresswoman Baldwin, thanks very 
much for that testimony, which was very strong — strong in terms 
of the public impact overall, but also to the extent to which you 
talked about its personal impact, which is very real and to me very 
compelling. 

I do not have any questions. Senator Akaka, do you have any 
questions for the Congresswoman? 

Senator Akaka. Mr. Chairman, I do have some questions. 

Chairman Lieberman. Go right ahead, if you would like. 

Senator Akaka. Mr. Chairman, I would ask that my full state- 
ment be inserted in the record. 

Chairman Lieberman. That is fine. Actually, if you wanted to 
wait until afterwards, because she is going to go back, unless you 
have specific questions for her, I would welcome your opening 
statement. 

Senator Akaka. Thank you. 

Chairman Lieberman. Is that OK? All right. 

Ms, Baldwin, maybe we will let you go because I know you have 
the other meeting. Thanks very much, and obviously we will con- 
tinue to work together. Our own hope is to mark this bill up as 
soon as possible within this Committee and send it out to the floor, 
and then obviously scheduling depends on higher authorities — 
earthly authorities, but higher. [Laughter.] 

Thank you very much. Have a good day. I thank Congresswoman 
Baldwin. 

Senator Akaka, would you like to make your opening statement 
at this time? We would welcome it. You have worked, obviously, 
very hard in the overall area of human capital management. You 
are the chair of the relevant Subcommittee of this Committee, so 
I would welcome your opening statement. 

OPENING STATEMENT OF SENATOR AKAKA 

Senator Akaka. Thank you very much, Mr. Chairman. I would 
ask that my full statement be placed in the record.^ 

Chairman Lieberman. Without objection. 

Senator Akaka. I want to thank you and Ranking Member Col- 
lins for holding this hearing. It addresses a very important issue: 
Providing domestic partnership benefits to Federal employees. 

I am proud to be a cosponsor of your bill, Mr. Chairman, S. 1102, 
the Domestic Partnership Benefits and Obligations Act of 2009. My 
Subcommittee on Oversight of Government Management, the Fed- 
eral Workforce, and the District of Columbia has been working to 
improve Federal recruiting and hiring in order to make the Federal 
Government the employer of choice in the Nation. This simply is 
not possible if we deny a subset of potential employees important 
benefits that other employers offer. 

A large number of private and public employers, including my 
home State of Hawaii, already provide domestic partner benefits to 


^The prepared statement of Senator Akaka appears in the Appendix on page 28. 
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employees. If the Federal Government is to recruit and retain the 
most talented employees, it must follow the lead of the private sec- 
tor and offer domestic partner benefits to Federal employees. Sim- 
ply stated, Mr. Chairman, providing these benefits makes sound 
business sense. 

I am pleased that President Obama showed his commitment to 
Federal employees by signing a presidential memorandum in June 
directing the heads of the executive departments and Federal agen- 
cies to provide certain benefits to the same-sex partners of Federal 
employees. As the President acknowledged, however, this was only 
the first step, and more work needs to be done on the issue. 

We must not ask our dedicated Federal employees to sacrifice the 
needs of their families and loved ones in order to serve their coun- 
try. As a Nation and as an employer, we must hold ourselves to 
the highest standards of equality. Providing Federal employees 
with domestic partner benefits will bring us a significant step clos- 
er to the principle of equality under the law. 

I look forward to hearing from our witnesses today, and, again, 
Mr. Chairman, thank you for holding this hearing. 

Chairman LlEBERMAN. Thank you very much. Senator Akaka. 

We will now go to the Hon. John Berry, Director of the U.S. Of- 
fice of Personnel Management. It is great to welcome you back. I 
was thinking, of course, I still associate you with wonderful visits 
my family and I took to the National Zoo when you were the Direc- 
tor there, happy as I am that you are at 0PM. And I do have the 
impression when I drive up Connecticut Avenue that every now 
and then I can hear the plaintive cries of some of the animals there 
about the fact that they miss you. [Laughter.] 

You were really a wonderfully spirited, effective, and devoted 
leader there, as you already have proven yourself to be at 0PM. 
So it is an important issue, and the new Administration I know 
brings a new perspective to it, so we welcome your testimony at 
this time. 

TESTIMONY OF HON. JOHN BERRY, i DIRECTOR, U.S. OFFICE 
OF PERSONNEL MANAGEMENT 

Mr. Berry. Mr. Chairman, thank you for your leadership over so 
many years on this important issue, and. Ranking Member Collins 
and Senator Akaka, thank you all for your support and the energy 
that you have put behind this very important issue. We would not 
be here today without the leadership that you have provided year 
in and year out. So thank you, and hopefully we are closer to the 
finish line, so we look forward to that. 

I appreciate very much the opportunity to testify today, and I 
will do a short statement in exchange for the more detailed one for 
the record. 

This critical legislation, as has been discussed, would provide 
health, life, and survivor benefits to the same-sex domestic part- 
ners of Federal employees. 

I applaud each of you and all of the cosponsors of S. 1102 for in- 
troducing this bill in the Senate. Since the 109th Congress, you 


^The prepared statement of Mr. Berry with attachments appears in the Appendix on page 
35. 
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have demonstrated your consistent leadership and your commit- 
ment on this issue by continually reintroducing this legislation. I 
want to thank you and commend you for your efforts to improve 
the Federal Government’s competitiveness in recruiting and retain- 
ing our most qualified workers. I also would like to recognize Con- 
gresswoman Baldwin’s incredible leadership in the House on this 
issue. 

The White House and the Office of Personnel Management 
wholeheartedly endorse passage of this bill, and I will summarize 
the reason why in the next 5 minutes. In my written testimony, I 
have mentioned some technical fixes to the bill that we are seek- 
ing, but I guess I would just make the offer to you and to the Com- 
mittee staff that we will make all of our resources in the office 
available to help you as you move forward with the legislation. 

At my confirmation hearing, I said that two of my primary goals 
as the Director of 0PM would be to make the Federal Government 
the country’s model employer, as Chairman Akaka shares in that 
effort, and to attract the best and the brightest of our country to 
Federal service. The passage of S. 1102 is essential to accom- 
plishing both of these goals. 

Under current law, the Federal Government cannot offer basic 
benefits like health insurance, life insurance, and dental and vision 
insurance to the domestic partners of our gay and lesbian Federal 
employees. Opposite-sex domestic partners are not eligible for these 
benefits either, but they may gain eligibility through a valid mar- 
riage. Even in those States where same-sex partners can marry, 
their marriages are not recognized for purposes of Federal benefits 
because of the Defense of Marriage Act. 

The failure to provide these benefits to same-sex domestic part- 
ners directly undermines the Federal Government’s ability to re- 
cruit and retain the Nation’s best workers. Historically, the Federal 
Government has in many ways been a progressive employer. In 
this case, however, we have fallen behind the private sector and 22 
States now, including Connecticut, Maine, and Hawaii, and the 
District of Columbia. Almost 85 percent of the Fortune 100 already 
offer similar benefits to their same-sex domestic partner employees. 
These companies include Dow Chemical — which is with us today — 
Chevron, Archer Daniels Midland, Perot Systems, Lockheed Mar- 
tin, and Food Lion. The Federal Government does not effectively 
compete with these companies for every talented person when we 
fail to offer comparable job benefits to our employees. 

We are also at a disadvantage, as has been discussed, in retain- 
ing experienced and highly effective employees — in whom we have 
invested, I should add, significant resources in their training and 
their job development — who may decide to find employment else- 
where because of the Federal Government’s failure to keep up with 
the private sector. 

The President took an important first step toward addressing 
these shortfalls in the June memorandum, but he also made clear 
we need a change in the law to provide these critical benefits to 
our employees. I would also note that the cost of extending these 
benefits to same-sex domestic partners is negligible. 

Additional premiums for providing life, dental, and vision insur- 
ance to same-sex domestic partners will be borne entirely — en- 
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tirely — by the gay and lesbian employees who enroll their partners 
in those benefit plans. Adding domestic partner health insurance 
and survivor benefits for retirees would cost approximately $56 
million. This cost also includes $19 million in savings in the short 
term in that, if you opt to provide an annuity for your survivor, you 
opt for a lower benefit payment in the early years in exchange, just 
as you do for heterosexual married couples over the long term, and 
so there is a $19 million offset savings in the short term that is 
provided by the fact that there would be lower retirement annuities 
paid out to our Federal employees if we offer this benefit. 

Chairman LlEBERMAN. Excuse me. Am I right that is an annual 
number? 

Mr. Berry. Yes, sir. 

Chairman LlEBERMAN. Good. 

Mr. Berry. The marginal increase, the total cost of the entire im- 
plementation of this program equates to about two-tenths of 1 per- 
cent of the entire cost of our Federal Government health insurance 
program. To put this in perspective, we spend $35 billion a year 
on the Federal Employee Health Benefits Program (FEHBP) for 
our Federal employees and retirees. I can assure the Committee 
that the efficiencies and the program reforms that we intend to put 
in place that will benefit our Federal employees and retirees will 
more than offset the cost of this program over the life of this Ad- 
ministration. 

Simply put, end to end, extending benefits to same-sex partners 
is a good, sound business decision. Dow Chemical and the other 60 
percent of the Fortune 500 which provide these benefits can testify 
to that. This legislation is a valuable opportunity for the Federal 
Government to enhance an essential recruitment and retention 
tool. Just as important, this bill shows that we recognize the value 
of every American family and are committed to the ideal of equal 
treatment under the law that our Founding Fathers envisioned. 

Thank you, and I look forward to continuing our work together, 
and I am available to answer any questions that you might have. 

Chairman LlEBERMAN. Thanks very much. Director Berry, and 
we will have questions. 

We are glad to welcome Dr. William Hendrix, who serves as biol- 
ogy team leader for Insect Traits and Seed Treatment at Dow, and 
also chairs Dow’s Gays, Lesbians, and Allies at Dow Chemical Net- 
work. 

Dr. Hendrix, we are delighted to have you here and would wel- 
come your testimony at this time. 

TESTIMONY OF WILLIAM H. HENDRIX, III, PH.D.,i GLOBAL 

LEADER, GAYS, LESBIANS, AND ALLIES AT DOW (GLAD), THE 

DOW CHEMICAL COMPANY 

Mr. Hendrix. Thank you very much. Chairman Lieberman. We 
appreciate the opportunity to testify today. 

Chairman Lieberman, Ranking Member Collins, Senator Akaka, 
and other Members of the Committee for Homeland Security and 
Governmental Affairs, as has already been mentioned, my name is 


^The prepared statement of Mr. Hendrix with attachments appears in the Appendix on page 
84. 
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Dr. Bill Hendrix, and I am the biology team leader at Dow 
AgroSciences, a wholly owned subsidiary of Dow Chemical Com- 
pany. I hold a Ph.D. in Entomology from Iowa State University and 
have worked for Dow almost 20 years. 

In addition to that role, I also serve as chair for the company’s 
Gays, Lesbians, and Allies at Dow, or the GLAD Network. It is an 
affinity group advocating for gay, lesbian, bisexual, and trans- 
gender and their allied employees within the company. GLAD is 
one of the seven employee networks at Dow, all working toward 
promoting an increasingly diverse and inclusive workplace. 

First, I should probably provide a little bit more background on 
Dow Chemical. Dow was founded 112 years ago in Midland, Michi- 
gan, and that is a small town of about 40,000 people, roughly 100 
miles north of Detroit, Michigan. Our small-town Midwestern roots 
have encouraged us to establish our enduring core values of integ- 
rity and respect for people. It is these values that form the very 
heart of our approach to diversity and inclusion. 

Over the years, as we have grown and become a major player in 
the global economy, diversity and inclusion have become key ele- 
ments of our corporate culture. Just consider our footprint: We 
serve customers in 160 countries, we have manufacturing facilities 
in 35 different countries, and at last count, I have 46,000 col- 
leagues who represent 100 different nationalities. And we are all 
working together to generate $57.5 billion in annual sales. 

Earlier this year, Dow completed its acquisition of Rohm and 
Haas, a $10 billion specialty chemicals company, that will further 
expand our growth potential and our reach into new markets and 
geographies. 

So, clearly, diversity underpins our workforce, our culture, and 
absolutely our business model. It is a highly competitive world 
where innovation is the key to securing competitive advantage, and 
we know that it is our “human element” that is the key to our suc- 
cess. As a result, we know that creating a respectful, inclusive 
working environment is not only a matter of fairness and equality, 
but also one of very critical economic and business importance. 
Likewise, we feel that S. 1102, the Domestic Partnership Benefits 
and Obligations Act of 2009, will similarly help the U.S. Govern- 
ment create a more respectful and inclusive work environment. 

With a shrinking and ever more diverse talent pool — particularly 
in the sciences and engineering — it is essential for us to actively in- 
clude everyone to ensure we attract, develop, and advance the very 
best talent available in the marketplace. As an industrial, busi- 
ness-to-business supplier with almost no consumer marketing, and 
located largely in smaller rural areas, we must work even harder 
to create an identifiable employer brand to attract our top talent. 
We see our proactive stance on diversity and inclusion as a key ele- 
ment of this brand. 

Our open policy allows us to hire the best employees, with the 
greatest range of perspectives. When we discuss domestic partner- 
ship policies in the workplace, we do so knowing that this policy 
does give us an advantage. Because we do not have major offices 
or facilities in the metropolitan areas in the United States, our em- 
ployees who would like access to domestic partnership policies 
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often have more protection and freedoms under the Dow system 
than under the laws of their State or locality. 

Specifically, our Lesbian, Gay, Bisexual, and Transgender 
(LGBT) policies have heen good for our workplace for two main rea- 
sons: One, retention of our employees has been enhanced because 
they know that they can perform their jobs openly and with the full 
support of their family situation without any fear of repercussions, 
and, therefore, they have much more reason to be committed to our 
company in return; and two, better recruitment of allies and young- 
er workers, who often use employee benefits, such as support for 
domestic partner benefits and flexible work hours, as a litmus test 
for prospective employers. 

For Dow, like most companies, the offering of benefits to LGBT 
employees has been the result of a multi-stage journey. We first in- 
stituted sexual orientation in our employment nondiscrimination 
policies in 2000. We then added parity for domestic partnerships in 
2002. We added protection for gender identity in 2007. And a copy 
of our policy was entered into the written record. ^ Of special note, 
I wanted to highlight the fact that is implemented globally for all 
160 countries that we do business in. 

The offering of domestic partner benefits is certainly not out of 
the norm, and we have already heard some statistics about that. 
According to the Human Right Campaign Foundation 2010 Cor- 
porate Equality Index, “the majority of Fortune 500 companies pro- 
vide them, and they remain an overall low-cost, high-return benefit 
for businesses.” Currently 94 percent of the ranked companies in 
that survey offer domestic partner benefits to same-sex couples and 
70 percent offer them to opposite-sex couples. 

Often domestic partner benefits are seen as just a benefit for 
same-sex couples. But domestic partner benefits do not only attract 
LGBT employees; many companies report that the implementation 
of domestic partner benefits help attract and retain critical talent 
from non-gay and lesbian talent. These particular candidates have 
reported that the existence of a domestic partner benefits policy 
shows that the company values and truly believes in a workplace 
that is respectful and protects their employees. This trend is espe- 
cially prevalent among younger candidates in the workforce — a seg- 
ment obviously very critical to our success. And I would say you 
mentioned statistics of the retirement that is coming in the Federal 
Government, and we are looking at a very high rate as well, rough- 
ly 50 percent within the next 5 years. So it is very critical. 

Within Dow, we have instituted policies to create parity between 
those who are traditionally married and those couples who would 
like to take advantage of our domestic partner benefits. Therefore, 
we do offer benefits to both same-sex and opposite-sex couples, and 
those who qualify also have access to a wide range of benefits, 
which, on the whole, are very similar to those outlined in S. 1102. 
Many of these benefits do not require the company to incur any ad- 
ditional costs. As examples, in addition to our U.S. medical plan, 
prescription drug plan, and our dental plan, employees have access 
to family leave, insurance, pension, adoption assistance, and inter- 


^The document submitted for the record by Mr. Hendrix appears in the Appendix on page 
90. 
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national relocation benefits. Where a benefit is offered to a tradi- 
tional spouse, we try to offer that same benefit to a domestic part- 
ner. Therefore, partners may take advantage of things like com- 
pany discounts, visits to the fitness center, access to the flu preven- 
tion program, and have ability to open up a checking account at the 
credit union. 

Obviously, on an international scale, local law can impact our of- 
ferings within different countries and for international relocation. 
However, our global policy is to provide parity between domestic 
partners and those that are traditionally married within the coun- 
try. 

Obviously, our management is sensitive to the very critical issues 
related to the cost that offering such benefits would add to our 
company’s bottom line. After 7 years of offering domestic partner 
benefits to both same-sex and opposite-sex couples, I can tell you 
that the program does not add significantly to the bottom line. Cur- 
rently, Dow Chemical has 105,653 covered lives under our U.S. 
Medical Plan with an annual cost of $325 million. Quite in the ball- 
park of numbers quoted earlier. This number includes employees, 
retirees, and dependents of both our employees and retirees. We 
currently have 282 domestic partners who are covered under Dow’s 
U.S. health benefits. That represents 0.27 percent of our covered 
lives. Interestingly, the average net payments for domestic part- 
ners is slightly less — 0.24 percent of our total spending, which is 
roughly $2,730 per domestic partner. 

A second concern is how you create a registry of qualified domes- 
tic partnerships. This does entail a balance between respecting the 
individual’s need for privacy with the company’s need to install 
guidelines, as there are no national or State registries of domestic 
partnerships in most States, such as marriage licenses. For your 
use, we have provided to the record a copy of our policy for deter- 
mining the existence of a qualified domestic partner relationship. ^ 
Once this form is completed by the employee, the couple is granted 
access to all of Dow’s domestic partner benefits. To date, we have 
had no issue with fraudulent claims for benefits. In fact, according 
to Lambda Legal, time has shown that fraud has not been a prob- 
lem in the domestic partner benefits programs, and it is probably 
a lesser risk among employees claiming benefits. It is probably less 
of a risk compared to couples in a traditional marriage situation 
due to the tax penalty that is incurred with a domestic partner 
benefit. 

Public policy can also augment a company’s diversity program. 
Accordingly, Dow continues to strongly support the Tax Equity for 
Domestic Partner and Health Plan Beneficiaries Act, or S. 1556. 
Unfortunately, current law requires an employee whose domestic 
partner receives health benefits to pay taxes on their employer’s 
contribution for health insurance benefits, and both the employee 
and employer must pay payroll taxes on this additional taxable in- 
come. 

Overall, Dow has found it a relatively easy transition to offer do- 
mestic partner benefits. This cost has been minimal while the im- 


^The document submitted for the record by Mr. Hendrix appears in the Appendix on page 
91. 
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pact to the daily culture has been immense. Every time an email 
goes out to employees stating that “spouse/domestic partner,” then 
we send a very positive message for our workplace inclusion and 
reinforce our “human element” advantage. 

Dow appreciates the chance to share our views and applauds the 
Committee’s work to gather more information on domestic partner 
benefits within the workplace. We strongly support the addition of 
these policies to all workplace environments and stand ready to as- 
sist in any way to review our own policies in this area. We welcome 
any further questions you might have at this time. 

Chairman LlEBERMAN. Thanks very much, Dr. Hendrix. I appre- 
ciate your opening statement. We will do 7-minute rounds of ques- 
tions. 

I must say perhaps the obvious, that I think it is really signifi- 
cant that you are from Dow Chemical, and if you look at the list 
of corporations that have provided benefits, equal benefits to same- 
sex partners of their employees, it has gone way beyond what 
might be called the New Age industries, the high-tech information 
technology companies centered around Silicon Valley or Seattle. 

Mr. Hendrix. Absolutely. 

Chairman LlEBERMAN. I do not mean this personally, but Dow is 
an old business. [Laughter.] 

Mr. Hendrix. And we are quite proud of that, and you are ex- 
actly right. It is a very traditional business. 

Chairman LlEBERMAN. It is a traditional business, right, obvi- 
ously with progressive management, but this very traditional busi- 
ness has made this judgment based, presumably again, on what it 
thinks is fair, but also based on what its business model is. So I 
think there is significance in that. 

Director Berry, at some point, as we consider this in the full 
Committee or out on the floor of the Senate, I am sure we are going 
to be pressed to try to estimate the total additional costs of this. 
I thought the numbers you provided were very helpful, and two- 
tenths of 1 percent not of Federal employee expenses, but two- 
tenths of 1 percent of the Federal health benefits alone. I do not 
need this now, but to the extent as we go on, people will ask about 
what are the cost implications beyond the health benefits, and if 
you can help us do that, I am sure we will benefit. 

Mr. Berry. Mr. Chairman, we will definitely get you those num- 
bers for the record.! We have that on a 10-year basis, and we can 
get you all of that. But I think it is important to have some com- 
parison because this is such an important recruitment and reten- 
tion tool. We spend money on important recruitment efforts. Right 
now, we are spending $43 million a year on relocation of employees 
for the Federal Government. We spend $85 million in recruitment 
incentives. We spend $155 million a year on retention incentives. 

So, when you put this in that context, it is in a very small cat- 
egory in terms of what we can do in terms of tools in our tool belt 
that we can have that can help us with recruitment and retention. 
This is one of the lowest-cost options you could give us. So, at the 
same time it is an incredibly powerful tool for its price. 


^The information referenced by Mr. Berry appears in the Appendix on pages 39-83 respec- 
tively. 
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And so when I put it in the context of those other tools that we 
use, this is a no-brainer for us in terms of a good deal for the Fed- 
eral taxpayer. 

Chairman LlEBERMAN. That is very well said. I notice on the 
chart that you provided to the Committee, you have a 10-year pro- 
jection for current employees of $633 million. 2 I know it is not even 
over the 10 years, but if you average it, obviously it comes to about 
$63 million, which is — I think those comparisons are excellent. The 
other money that is being spent for the retention incentives are — 
well, more than twice that number. 

Mr. Berry. Absolutely, sir. 

Chairman LlEBERMAN. Have there been — I quoted one study 
from UCLA about estimated numbers of Federal employees with 
same-sex partners who were not working for the Federal Govern- 
ment. Have there been any studies or surveys that tried to quan- 
tify, beyond the anecdotal or common sense, the impact that pro- 
viding these benefits would have on recruitment and retention? Ob- 
viously, these would be mostly in the private sector. 

Mr. Berry. There are studies in the private sector, Mr. Chair- 
man, and we can provide those to the staff for the record so that 
you will have access to those. A lot of good work has been done, 
and it references what Dr. Hendrix referenced, which is that it is 
not as if there is a tidal wave of applicants in any company for this 
benefit. 

Chairman LlEBERMAN. Right. 

Mr. Berry. It is an important tool, but in terms of the level of 
application across the board in companies across the Nation and in 
States and local governments that have done this they have found 
that the rate of application is very low. And I think what you have 
hinted at and Dr. Hendrix hinted at is the more important fact 
that this isn’t just for the LGBT employees. This has become a lit- 
mus test for this generation. Kids coming out of school today are 
looking at companies and places to work, and they have in the back 
of their minds certain litmus tests that they use to determine, “Is 
this a place I want to work?” 

Chairman LlEBERMAN. Yes. 

Mr. Berry. And young kids today are looking at this as a basic 
indicator, that if your company does not have this, you are not a 
cool place to be. This is not just important for the LGBT commu- 
nity. This is important so that we can be competitive in hiring kids 
out of college and graduate schools today who, if we do not have 
this, are not seeing us as a cool place to be. 

Chairman LlEBERMAN. It is a good point, and it is certainly vali- 
dated by the differing opinions among different age groups on ques- 
tions of gay rights generally, including this one. 

I think your testimony. Dr. Hendrix, has been very helpful, both 
in terms of that factor, the impact on recruitment of non-gay and 
lesbian personnel to work for the Federal Government. 

In Connecticut, we have a large employer, one of whose major 
concerns about the current debate about health care reform is that 
the employer not be compelled to reduce their benefits to their em- 
ployees. And the justification is that they believe from a business 


^The chart referenced by Senator Lieberman appears in the Appendix on page 102. 
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point of view that the provision of benefits for the workers and 
their families actually pays off in more hours, more days at work, 
fewer days missed, either because of the illness of the employee or 
the illness of a family member. 

So I do not know whether there is any experience that you have 
had at Dow or you have any other data reflection on this, but I 
wonder if, in addition to helping recruitment and retention, wheth- 
er this provision of health benefits for partners of Federal employ- 
ees also may be beneficial to what I call “productivity”? 

Mr. Hendrix. I can say that we have not done a firm survey. 
Again, it is more anecdotal. But we feel that is very true, again, 
with the increased support of the company that they feel that they 
are getting in return, it does pay back. And it has been quite 
strong. 

Like you have already said, if the company helps support their 
infrastructure, then that makes them a lot more able to work and 
to put more into it. We definitely believe that has been the case. 

Chairman LlEBERMAN. You are talking also, I think, if I am get- 
ting the drift, about loyalty and morale. 

Mr. Hendrix. Yes. 

Chairman LlEBERMAN. In addition to the domestic partner being 
healthy so a worker can go to work without concern. Part of it is 
building up loyalty to the company, which hopefully we would do 
with the Federal employees. 

Mr. Hendrix. Absolutely. 

Chairman LlEBERMAN. My time is up. Senator Collins. 

Senator Collins. Thank you, Mr. Chairman. 

Mr. Berry, in your written testimony, you discussed at more 
length a memorandum that the President issued in June in which 
he requested that the Secretary of State and 0PM identify benefits 
that could be extended to the same-sex partners of Federal employ- 
ees. In addition, the President directed all executive departments 
and agencies to undertake that review. 

In light of that Executive Order or memorandum, could you 
please explain, in case we get this question, why our legislation is 
still needed? 

Mr. Berry. That is a great question. Senator Collins. The Presi- 
dent made clear in signing that bill — and my General Counsel 
Elaine Kaplan, who is behind me here today — did a thorough and 
exhaustive review of Title 5 on this issue as to whether either 0PM 
or the President has the authority to move forward and provide 
this benefit dealing with health insurance and retirement insur- 
ance benefits to our Federal employees. And the conclusion of that 
study, which was done in consultaton with 0PM, the Justice De- 
partment, White House Counsel, and the State Department’s Coun- 
sel, was no, neither the Office of Personnel Management nor any 
Federal agency nor, in point of fact, the President of the United 
States, can unilaterally extend these benefits to our Federal em- 
ployees and retirees in the absence of law. That is why this legisla- 
tion is absolutely critical and essential. 

So that has been confirmed now. I know there has been discus- 
sion over the years regarding whether this may or may not be pos- 
sible. The conclusion is it is not. Not even the President has this 
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authority. It requires the passage of legislation by Congress, and 
that is why this Act is so important and critical. 

Senator Collins. Thank you for clarifying that. 

Mr. Hendrix, I noted in your testimony that you said that Dow 
Company offers benefits to both same-sex and opposite-sex couples 
who are in committed domestic relationships, and this brings up a 
difficult issue that I am going to turn to Mr. Berry and put him 
on the spot. 

Maine State employees receive employment benefits regardless of 
whether they are in same-sex or opposite-sex domestic partner- 
ships, just as Dow does. 

There are some who would say that the reason our legislation 
does not do that is that opposite-sex domestic partners can gain eli- 
gibility by getting married; whereas, in most States, same-sex part- 
ners cannot do so. 

On the other hand, if our objective is to increase the recruitment 
and the retention of qualified, highest-quality employees, should we 
be drawing a distinction between two committed relationships 
based solely on the gender of the partner on whether or not it is 
same sex or opposite sex? Is it fair? If we are talking about fair- 
ness, is that a fair distinction for us to make? And I know I am 
treading on delicate ground here. Mr. Hendrix, let me start with 
you, and then I will go to Mr. Berry. 

Mr. Hendrix. So it was a discussion, obviously, within Dow Com- 
pany as we moved forward with it, but, again, if you are trying to 
recruit the best and the brightest and retain those once you have 
attracted them, it did not make sense for us to distinguish. So we 
were looking for parity between non-traditional and traditional re- 
lationships. What we were trying to do is establish a committed re- 
lationship and how do you move forward with that. 

Senator Collins. Mr. Berry, what is your view on this issue? 

Mr. Berry. Well, Senator Collins, the Administration view is 
that right now this bill is correctly drawn in terms of a first step, 
and that the cost of this first step is one that we can manage and 
can offset over the course and term of the Administration. 

The cost of opening it, as you said, to opposite-sex couples in 
committed relationships does have a significant financial impact. 
At this point in time, the Administration feels that impact is of 
such a size and magnitude that we just cannot afford to make that 
step at this time. 

Right now the Administration is willing to support this for same- 
sex couples. We would look forward to working with you and the 
Committee and the Congress in years forward as we identify the 
costs and cost offsets better, but you clearly have identified a fair- 
ness issue, and I think we need to keep open the possibility of ex- 
ploring how we might be able to move forward with that in the fu- 
ture. 

Senator Collins. Mr. Hendrix, opponents of our bill raise the 
issue of fraud, of people trying to get benefits by pretending that 
they are in domestic partnerships and filling out the forms. That 
is less likely to be the case, they would argue, if someone is mar- 
ried because it is more easily checked to see whether people are 
married. 

Has this been a problem at your company, to your knowledge? 
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Mr. Hendrix. No, it has not been a problem. I put in there rath- 
er ambiguously that fraud has not been an issue, but when we 
were searching, we could not find a case in our search, for the testi- 
mony here today. So I am sure it could happen. We have the policy 
with documentation required to limit that as a consequence. So, we 
think that we have got a good form in place and a good process 
that is keeping us from having issues with fraud. 

Senator Collins. Mr. Berry. 

Mr. Berry. Senator Collins, I think it is a great point. I think 
what will be a significant difference between the public sector and 
the private sector on this is that under this legislation, if a Federal 
employee were to misrepresent this, there are criminal penalties. 
So this is a pretty serious charge, and we will be obviously enforc- 
ing it, just as we do now, through the use of our Inspector General, 
who regularly audits our benefit programs and checks to make sure 
that such fraud is not occurring. And so we do not face much fraud 
on this, and it is an area where we would not expect fraud, but we 
would clearly be on guard for it. 

We would ask our Inspectors General to use our oversig:ht capac- 
ity to make sure that was not happening; and if it did, quite frank- 
ly, one or two cases would have quite a chilling effect on that fraud 
in that a criminal penalty would be substantial. And so I do not 
see this as a big threat or a deterrent to moving forward with this 
legislation. 

Senator Collins. Thank you. 

Chairman LiEBERMAN. Thanks, Senator Collins. Senator Akaka. 

Senator Akaka. Thank you very much, Mr. Chairman. 

Director Berry, it is good to see you again, as always. 

Mr. Berry. Yes, sir. 

Senator Akaka. You testified that this legislation is needed to as- 
sist the government in recruiting new employees to the Federal 
workforce. Clearly, corporations and public employers who do offer 
domestic partnership benefits have a substantial advantage for re- 
cruiting the best and brightest gay and lesbian employees. 

Additionally, many young people today want to work in an inclu- 
sive and diverse environment. As you have suggested, these poten- 
tial employees, regardless of sexual orientation, may prefer an em- 
ployer that makes its commitment to inclusiveness clear in its per- 
sonnel policies. 

Can you discuss whether there may be broader recruiting advan- 
tages that domestic partnership benefits might provide? 

Mr. Berry. Thank you. Senator. Mr. Chairman, it is always such 
a pleasure to be with you and Senator Voinovich on your Sub- 
committee and talking about so many issues which we all care 
deeply and passionately about. 

You will recall from my confirmation hearing that when the 
President called and asked me to do this job, he said, “John, we 
have got to make government service cool again.” And I laughed, 
and I said, “Well, Mr. President, I just turned 50, so by definition, 
20-year-olds are going to do the opposite of what I say, and that 
will be closer to cool.” 

But in this case, this really has become a litmus test for this gen- 
eration. I know because I have been out talking with college stu- 
dents in our recruitment and job fairs. Quite frankly, this comes 
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up as a regular question: “Why doesn’t the Federal Government do 
this?” And I am at a real disadvantage in responding. 

It is a competitive world out there with the private sector and 
with State and local governments. As you know from the Com- 
mittee, we have between 10 and 20 positions for which we issue di- 
rect-hire authority to agencies so that they do not even have to fol- 
low the competitive process, because we have been unsuccessful in 
recruiting enough applicants for those jobs that we need to fill. 

A good example of that is veterinarians at the Food and Drug 
Administration. We cannot hire them right now. And so in guaran- 
teeing the food safety of the Nation, we are having a hard time hir- 
ing people because we cannot effectively compete with Dow and 
other companies who snatch those people up before we do. 

That is a growing problem. Even with the economy, as dark as 
it has been, we are still facing these problems with veterinarians, 
engineers, doctors, nurses for our Department of Veterans Affairs 
(VA) hospitals. We are not competitive. Proof of that is that I issue 
direct-hire authority to agencies so they do not even have to adver- 
tise or compete for the job. In other words, if the VA finds a nurse 
and they are walking and breathing, they can hire them on the 
spot. They do not have to go through the paperwork. Well, that is 
proof that we are having trouble competing and that we are not ef- 
fectively recruiting among those populations. 

Will this solve that problem? No, it is not a silver bullet that will 
solve everything. But it is one more tool in our tool belt that can 
help us, as people might be thinking about whether this employer 
is progressive or not. They may not be an LGBT person. They may 
not have a domestic partner of the same sex. They are looking at 
it as: Is the Federal Government a progressive employer? And right 
now you would have to conclude, if that was their test, no. They 
would look for people here who, quite frankly, would also pay them 
more. And so we are losing good people. 

So this is a good tool. It would be a great tool for us to have. It 
is not an expensive tool to have, and I think it will be very helpful, 
sir. 

Senator Akaka. Thank you very much. Director Berry, for your 
positive response. 

Dr. Hendrix, you talked a bit about that issue in your testimony. 
I would like to hear more about how Dow Chemical Company’s do- 
mestic partnership benefits program has affected its ability to re- 
cruit individuals who are not gay or lesbian? 

Mr. Hendrix. Yes, I am quite happy to do that — although you 
have done a very good job of summarizing it, Mr. Berry. 

It is a litmus test. It is a very different situation when you are 
interviewing 20-year-olds right out of college, and this is one of the 
checks that they look for, for a company that they might want to 
be a part of It gets back to, “Is the company going to look out for 
us as a whole, me as a whole? So it may not be something I par- 
ticularly want to take advantage of, but I know that it is something 
that as a whole, it is a great benefit to have.” 

The other issue was flexible work hours that we mentioned. It 
is a policy we have had for several years as well. These are the 
types of things that younger recruits are now looking at. 
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We also have good examples where we had lost employees, so 
this is another reason. It is a lot more expensive to retain a good 
employee than it is to attract a new one, and so when you see one 
or two people leaving and that is the reason — and Representative 
Baldwin also pointed that out — that opens up a lot of eyes. 

So it is definitely there. We do feel it offers us the competitive 
advantage. 

Senator Akaka. Let me ask this question of Director Berry. As 
Senator Collins mentioned, in July, at the President’s request, you 
issued a memorandum directing agencies to review the benefits 
they offer to employees and determine which of those benefits could 
be extended to same-sex domestic partners without legislation. You 
instructed the agencies to report back by September 15, 2009. 
Please comment on the information 0PM received and any rec- 
ommendations you made to the President, if you can, based on this 
information. 

Mr. Berry. Thank you, Mr. Chairman. The good news that I am 
here to report is that the agencies have all responded to that re- 
quest. Our staff is now going through those responses and pre- 
paring a report that will go to the President. We have not com- 
pleted that review of the agency response yet, but that is under- 
way. 

The good news is that everyone did respond. We are wading 
through that information right now and looHng at what might be 
able to be done administratively and what might also require addi- 
tional legislation. We will be sure to report back to you and the 
Chairman and the Ranking Member as to the results of that as 
soon as that work is completed. It is underway right now. 

Senator Akaka. Thank you very much for your responses. They 
are helpful. Thank you, Mr. Chairman. 

Chairman LiEBERMAN. Thanks, Senator Akaka. 

Thanks, Director Berry and Dr. Hendrix. I think your testimony. 
Congresswoman Baldwin’s, and the exchanges we have had have 
really been very constructive and very informational. I think people 
will continue to come back to the estimate of the cost and all the 
benefits that come from those incremental costs and the compari- 
son to the other expenditures that the Federal Government makes 
to recruit, retain, and increase productivity. And I think the fraud 
question will come up also, but you have handled it very well. 

So it is our intention to mark this bill up at our Committee 
markup in either November or December, to get it out to the floor 
of the Senate by the end of the year, and hope that we can then 
take it up sometime early in the next year, which would be a step 
forward, and hopefully be in time for you to put it to work. I thank 
you for your testimony. 

Senator Collins, would you like to say anything in conclusion? 

Senator Collins. Thank you. I just want to echo your comments 
by thanking our witnesses today. 

Chairman LiEBERMAN. Thanks very much. Yes, Mr. Berry? 

Mr. Berry. Mr. Chairman, just in the interest of full disclosure, 
since Congresswoman Baldwin did it as well, I also would person- 
ally stand to benefit from this legislation, so I would like to just 
disclose that to the Committee in that my partner does not work 
for a company that provides this benefit and so would be likely to 
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take this benefit if it were offered by the Federal Government. And 
so I also would just like to disclose that for the record. 

The other thing I would like to mention, Mr. Chairman, if I could 
before you close, is that if it is of assistance to you and the Ranking 
Member, I think now that working together we will be able to iden- 
tify efficiencies to fully offset the cost of this legislation over the 
term of the Administration. And so if you need a commitment or 
a promise to that effect, I am happy to deliver that, that we will 
work with both parties to find efficiencies and improvements that 
we can both agree on that will not damage Federal employees, not 
restrict benefite in any other way, but fully cover the cost of this 
program. 

Chairman LlEBERMAN. That is a very constructive suggestion be- 
cause, otherwise, we would have to fund it incrementally in the 
next fiscal year beginning October 1st of next year, assuming we 
can get it passed next year, which I hope and believe we can. But 
all the better if we can say it is deficit neutral because you have 
identified some savings. I appreciate that. 

Dr. Hendrix, do you want to say anything in conclusion? 

Mr. Hendrix. Well, I guess I should go for full disclosure, too, 
and tell you that my partner of 28 years takes advantage of the 
Dow benefits. [Laughter.] 

And it is of great peace of mind to us, and I hope one day that 
the U.S. Government will also be able to do that. So thank you. 

Chairman LlEBERMAN. I appreciate your saying that. 

I do not believe that there is any need for you to recuse yourself 
from this, Mr. Berry, as a result [Laughter.] 

No, I guess it also says that we are lucky to have attracted you 
to public service, notwithstanding that inequitable burden that you 
have been dealing with, and your partner has. But the record of 
the hearing will stay open for 15 days, as is our custom, for addi- 
tional statements or questions. I thank all of you very much, and 
with that, the hearing will stand adjourned. 

[Whereupon, at 11:16 a.m., the Committee was adjourned.] 
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APPENDIX 


Statement of 

Senator Joseph 1. Lieberman 

Domestic Partner Benefits: Fair Policy and Good Business 
For the Federal Government 

October 15, 2009 


Today, our Committee will take testimony on S. 1 102, the Domestic Partnership Benefits 
and Obligations Act, which Senator Collins and 1 introduced last year and earlier this year to 
bring equity to federal workers and strengthen the workforce that serves the American people. 

We are holding this hearing as part of the Committee’s responsibility under Senate rules 
for the civil service of our federal government. 

Although WQ conducted a hearing on diis legislation during the last Congress, we felt it 
would be useful to revisit the matter this year particularly to give the Obama Administration an 
opportunity to express its view^ on S. 1 102, In that regard, we are pleased to welcome the 
Director of the Office of Pereonne! Management, John Berry. We will also hear from William 
Hendrix of Dow Chemical, which is typical of Fortune 500 companies in that it provides benefits 
to same-sex partners of its employees. And our firet witness is our Hoi^e colle^ue. 
Representative Tammy Baldwin, of Wisconsin, who is championing a companion bill to S. 1 1 02 
in the House. 

Senator Collins and I introduced this bill because we believe it is the fair and right thing 
to do, and also because it makes practical sense for the federal government as an employer. As 
we approach a generational change in the federal workforce that will see the retirement of 
approximately one-third of all federal employees, it seems to us to be just plan sensible to do all 
we can to attract and retain the “best and the brightest” to serve in the years ahead. This 
legislation would help accomplish that. 

Our bill would provide that same sex partners of federal employees equal access to their 
partners’ employee benefit programs. They would be eligible to receive heal^ benefits, long- 
term care, Family and Medical Leave, federal retirement benefits, and any other benefits for 
which the spouses of traditionally rnwried employees are eligible. Federal employees and their 
domestic partners would also be subject to the same legal responsibilities that apply to married 
employees and their spouses, such as anti-nepotism provisions, financial disclosure 
requirements, and <x)nflict-of-mterest rules. 

The Williams Institute, at the University of California, Los Angeles, estimated that, as of 
2007, over 34,000 federal workers live in committed relationships with same-sex partners, and 
tlmt, of them, over 30,000 have partners who are not federal employees. These federal employees 
have tiierefore been forced to choose between their commitment to public service and their 
commitment to their families because they receive fewer protections for their families - and 
essentially less compensation - than federal employees who are in n^itional, opposite-sex 
marriages or dian they themselves could receive from private employers. 
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An estimated 18.4 percent of all employees’ compensation comes in the form of benefits, 
including benefits for family members. Employees who aren’t afforded equal benefits for their 
families are, essentially, not paid as much as those who are. Many people believe that 
government should nm more like a business, with more efficiencies, more focus on results, and 
more attention paid to the bottom line. While government and business have different purposes 
and goals, I do think government has much to learn from private sector business models, 
including in the matter of benefits for domestic partners. 

The fact is that today, almost 10.000 private-sector companies of all sizes provide 
benefits to domestic partners and more than half - S9 percent - of all Fortune 500 companies do 
so. Among them are Disney, General Electric, IBM, the Chubb Corporation, Lockheed Martin, 
Duke Energy, and Dow Chemical, which is represented at our witness table today. 1 presume 
these companies provide domestic partner benefits not just because it is the right thing to do but 
because they have determined that such good employee management practices make good 
business sense. 

The public sector is catching up. Currently, the governments of 22 states, including my 
home State of Connecticut, and about 154 local jurisdictions provide domestic partner benefits, 
as do over 300 colleges and universities. 

In June of this year. President Obama announced that his Administration would extend 
certain identified benefits to eligible same-sex domestic partners of federal employees, to the 
extent possible by executive action under existing law. The State Department promptly extended 
certain key benefits to same-sex partners of employees serving overseas, such as use of medical 
facilities and inclusion in emergency evacuation. 0PM has also proposed that sick leave and 
long term care insurance benefits can be extended administratively. But, federal legislation is 
really necessary to provide to federal employees and their same-sex partners the benefits that are 
available to married employees and their opposite-sex spouses and that provide the bedrock of 
any modem employee-benefit program - including health insurance, retirement annuities, 
workers’ compensation, disability and death coverage. 

Will this add to the total cost of providing federal employee benefits? Yes. How much? 
That is what we’re looking forward to hearing from Mr. Berry, but I believe it is a relatively 
small percentage well worth the benefits the federal government will reap. 

The Domestic Partners Benefits and Obligations Act will balance the scales of justice, but 
it will also help the federal government be the best it can be. S.l 102 makes good economic 
sense, it is sound personnel policy, and it is the right thing to do. 

Senator Collins? 
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Statement of 
Senator Susan M. Collins 

“Domestic Partner Benefits for Federal Employees: Fair Policy and Good 

Business” 

Committee on Homeland Security and Governmental Affairs 
October 15, 2009 

★ ★ ★ 

Thank you, Mr. Chairman. I appreciate your leadership on this 
important issue. I am pleased that Representative Baldwin is able to join us 
today. Her advocacy on this topic is weU known. 

The title of this hearing is: “Domestic Partner Benefits for Federal 
Employees: Fair Policy and Good Business.” It aptly describes why we have 
introduced this biU to extend employment benefits to domestic partners of 
federal employees. It is both fair policy and good business practice. 

When it comes to employment, the federal government must compete 
with the private sector in attracting the most qualified, skilled, and 
dedicated employees. Today, health, medical, and other benefits are a miuor 
component of any competitive employment package. 

As the Chairman has explained, the Domestic Partnership Benefits and 
Obligations Act, which we have introduced, would give a federal employee 
and his or her domestic partner the same benefits available to married 
federal employees. 

The federal government already faces a two-pronged challenge in 
attracting and retaining talented and dedicated employees. 

The first challenge comes from private sector employers, who are 
increasingly offering these kinds of benefits as standard fare. Among 
Fortune 500 companies, domestic partner benefits are becoming 
commonplace. According to the Office of Personnel Management, nearly 60 
percent of Fortune 500 companies, including some of our top federal 
contractors, extend employment benefits to domestic partners. 

The second challenge comes from the potential wave of federal 
employee retirements in the next few years. Approximately 60 percent of 
the federal workforce will be eligible for retirement over the next decade. If 
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the federal government falls to attract or retain employees because of a lack 
of competitive benefits, then the impact of these retirements will be 
magnified. 

As we learned at our hearing on this bill during the last Congress, the 
private sector offers domestic partner benefits as part of its strategy for 
building a stronger workforce. These benefits help foster a sense of loyalty 
between the employees and the organization, creating a more stable and 
productive work environment. 

Many state and local governments also have extended employee 
benefits to domestic partners in committed relationships. For example, 
Maine’s state government offers benefits to its employees who are in 
committed domestic partnerships. 

If the federal government is to compete with the private sector for the 
most talented members of our workforce, and if our goal is to create a loyal, 
dynamic federal workforce for the future, then we need to be able to offer 
competitive benefits. 

I look forward to hearing OPM’s views on how this legislation will help 
draw talented applicants to serve in the government and help retain them. 

Again, I thank you, Mr. Chairman, for having this hearing today. Our 
legislation will help promote a strong federal workforce. It will also serve as 
an important measure of fairness and equality for our dedicated employees. 
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STATEMENT OF SENATOR DANIEL K. AKAKA 

DOMESTIC PARTNER BENEFITS: 

FAIR POLICY AND GOOD BUSINESS FOR THE FEDERAL GOVERNMENT 
Senate Committee on Homeland Security and Governmental Aflairs 

Mr. Chairman, I want to thank you for holding this important hearing on domestic partnership benefits 
for Federal employees. As you know, 1 am proud to be a cosponsor of your bill, S. 1102, the Domestic 
Partnership Benefits and Obligations Act of 2009, 

As Chairman of the Senate Subcommittee on Oversight of Government Management, the Federal 
Workforce, and the District of Columbia, I have worked hard over the years to make the Federal 
Government the employer of choice in this country. We need to streamline the Federal hiring process 
and improve recruiting, in order to attract the most talented individuals to the Federal Government, 
regardless of their sex, race, ethnicity, religion, age, disability, or sexual orientation. During my time in 
the United States Senate, I, along with my colleagues, have focused on providing Federal agencies with 
the tools and resources necessary to compete for talent and retain a highly-skilled workforce. That is 
why 1 believe this legislation is crucial. 

The Federal Government has a unique opportunity to recruit and retain a new generation of Federal civil 
servants. The Obama administration has sparked interest in government service among students and 
recent college graduates across the country. With the economy not yet fully recovered, many of this 
nation’s young people are looking to the government for long-term employment. However, it is clear 
that this next generation of Federal employees values an employer that treats all employees equally. 
Young people want to work for an employer that offers domestic partner benefits. 

Currently, 19 states offer some form of domestic parmer benefits. Moreover, nearly 60 percent of 
Fortune 500 companies - including Dow Chemical, American Airlines, and Lockheed Martin - offer 
domestic partner benefits to their employees. We must ensure that the Federal Government has the tools 
it needs to compete with the private sector and attract the best and the brightest to serve our country. 
Simply slated, providing domestic partner benefits to Federal employees makes sound business sense. 

I am pleased that President Obama recently demonstrated his commitment to Federal employees by 
signing a Presidential Memorandum on June 1 7, 2009, which directed the heads of Executive 
Departments and Federal agencies to provide certain benefits to the same-sex partners of Federal 
employees. As President Obama stated, this action was “long overdue” and paves the way for progress 
in our nation’s pursuit of equality. However, the President also acknowledged that this action was “only 
one step.” 
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I am also pleased that the Office of Special Counsel recently updated its website to reflect that 
discrimination based on sexual orientation is a prohibited personnel practice and is subject to 
investigation by OSC. During the past Administration, Federal employees were provided inaccurate and 
inconsistent guidance on this very important issue. 1 am hopeful that a new Special Counsel will soon 
be in place to make sure that this protection is rigorously enforced. 

Federal agencies already make significant investments in their workforce. Through employee and 
supervisor training, professional development, and student loan repayment programs, the Federal 
Government is committing significant financial resources and time to the current workforce. If Federal 
employees leave for more competitive benefit packages elsewhere, this investment will be lost. 

Our dedicated Federal employees cannot be asked to sacrifice the needs of their families and loved ones 
in order to serve to their country. As a nation and an employer, we must hold ourselves to the highest 
standards of equality. Providing Federal employees with domestic partner benefits will bring us a 
significant step closer to the principle of equality under the law. 

I look forward to hearing from our witnesses today. Thank you again, Mr. Chairman. 
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Post-Hearing Statement for the Record 
Submitted by Senator Roland W. Burris 

“Domestic Partner Benefits: Fair Policy and Good Business for the Federal 

Government” 

October 15, 2009 


I am here today to support Chairman Lieberman and Ranking Member Collins in their 
ongoing efforts to provide same-sex domestic partners of federal employees access to 
similar benefits currently provided to heterosexual couples. As an advocate for equal 
rights both inside and outside of the workplace, 1 believe that the federal government 
must extend health care, life insurance, and other related benefits to all federal employees 
and their chosen partners. 

The Domestic Partnership Benefits and Obligations Act, of which 1 am a cosponsor, aims 
to do just that. Although S. 1102 will bring the federal government in line with major 
corporations that already offer domestic partnership benefits, this legislation is not solely 
about turning the federal government into a model equal opportunity employer. Rather, 
S. 1102 will allow the federal government to compete with educational institutions. 
Fortune 500 companies, and state and local governments for qualified employees. 

This committee has held numerous hearings exploring the hardships the federal 
government faces in recruiting and retaining talented employees. Offering domestic 
partner benefits to federal employees will aid in our efforts to secure a talented, 
productive workforce. After all, offering domestic partner benefits to federal employees 
will have a positive effect on an individual’s financial and emotional well- being, as well 
as on the institution they are representing. 

I am committed to working with Chairman Lieberman and Ranking Member Collins in 
finalizing S. 1102 and look forward to the witnesses’ input on how we can make this bill 
even stronger and more effective. 


VerDate Nov 24 2008 12:32 Dec 16, 2010 Jkt 053848 PO 00000 Frm 00034 Fmt 6601 Sfmt 6601 P:\DOCS\53848.TXT SAFFAIRS PsN: PAT 



ph44585 on D330-44585-7600 with DISTILLER 


31 


STATEMENT OF SEN. PAUL G. KIRK, JR. 

Hearing of the Special Committee on Aging and the Committee on Homeland Security and 

Government Affairs 

Domestic Partner Benefits: Fair Policy and Good Business for the Federal Government 
Thursday, October 15, 2009 


I commend Chairman Lieberman for holding this hearing today and for his sponsorship of the 
Domestic Partner Benefits and Obligations Act. I’m honored to be a cosponsor of this bill to 
achieve greater parity in domestic partner benefits between the federal workforce and private 
sector employees. It also requires same-sex couples to meet the same financial disclosure and 
anti-nepotism obligations required of other couples. 

I’m also proud to say that Massachusetts has been at the leading edge of guaranteeing equal 
rights to same-sex couples. The landmark decision in 2003 by the Supreme Judicial Court of 
Massachusetts legalized gay marriage in our state, and the opening words of the opinion by Chief 
Justice Margaret Marshall on rights and responsibilities are especially relevant to today’s 
hearing. As she stated: 

Marriage is a vital social institution. The exclusive commitment of two individuals to 
each other nurtures love and mutual support; it brings stability to our society. For those 
who choose to marry, and for their children, marriage provides an abundance ofleeal. 
tinancial. and social benefits. In return it imposes weighty legal, financial, and social 
obligations . 

Many companies in the private sector already recognize the value of extending employment 
benefits to same-sex couples. In fact, more than half of Fortune 500 companies do so. 

Obviously, competition is intense for top-flight employees, and restrictions that deny such 
benefits to same-sex couples can significantly reduce a company’s talent pool. 

The question today is how quickly we in Congress can move to end the growing imbalance 
between these benefits in the private sector and the limitations that federal employers face in 
attracting skilled workers. 

President Obama made the right decision earlier this year when he directed federal agencies to 
extend benefits to same-sex couples to the extent allowed by law. Now, it’s up to Congress to 
see that Chairman Lieberman’s bill moves quickly, so that genuine parity can be achieved. 

1 also believe now is a good time to end the myth floated by opponents of same-sex marriage 
before the Massachusetts court decision. Their claim that same-sex marriage would undermine 
so-called “traditional” marriage was patently false. In reality, no such danger existed. Today, 
six years later, the institution of marriage has actually grown in strength because same-sex 
couples are being permitted to join this “vital social institution” called marriage. 

Granting domestic partner benefits will be another significant victory in the battle for equality for 
all Americans. Again, I commend the Chairman for his leadership, and I’m hopeful we’ll 
approve his legislation without delay. 
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Congresswoman Tammy Baldwin 
Statement for Senate Committee on 
Homeland Security and Government Affairs 
Hearing on S. 1102, the Domestic Partnership Benefits 
and Obligations Act 
Thursday, October 15, 2009 


Thank you Chairman Lieberman, Ranking Member Collins, and members of the 
Committee for allowing me the opportunity to testify today at this historic hearing. 

I am very pleased that the Domestic Partnership Benefits and Obligations Act (S, 1 102) is 
the subject of our hearing this morning. Chairman Lieberman and Ranking Member 
Collins, I’d like to extend my sincerest thanks to both of you for your leadership on this 
bill. I want to thank 0PM Director John Berry for taking the time to testify in support of 
this legislation. I also wish to thank Dr. William Hendrix from Dow Chemical Company 
for his strong leadership on the issue. 

As my colleagues on this Committee know, the federal government employs more than 
1.8 million civilian employees, making it the nation’s largest employer. Historically, the 
federal government was a leader in offering important benefits to its employees. But 
today we are lagging behind. This is particularly true regarding the extension of benefits 
to employees with same-sex partners. As it stands, some federal employees do not 
receive equal compensation and benefits for their equal contributions. And the federal 
government is not keeping pace with leading private-sector employers in recruiting and 
retaining top talent. 

Indeed, a large number of America’s major corporations, as well as state and local 
governments and educational institutions, have extended employee benefit programs to 
eover their employees’ committed domestic partners. For example, over half of Fortune 
500 companies now offer health benefits to employees’ domestic partners, up from just 
25 percent in 2000. Overall, more than 8,000 private-sector companies make such 
benefits available to employees’ domestic partners, as do several hundred state and local 
governments and colleges and universities. These employers include top American 
corporations such as GE, Chevron, Boeing, Texas Instruments, Lockheed Martin, and 
Dow Chemical Company, whom you’ll hear from later this morning. 

Under the Domestic Partnership Benefits and Obligations Act, a federal employee and his 
or her same-sex domestic partner, who are not related by blood and are living together in 
a committed intimate relationship, would be eligible to participate in federal retirement 
benefits, life insurance, health benefits, workers’ compensation, and Family and Medical 
Leave benefits to the same extent as married employees and their spouses. These 
employees and their domestic partners would likewise be subject to and would assume 
the same obligations as are applied to married employees and their spouses, such as anti- 
nepotism rules and financial disclosure requirements. 
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I want to make very clear that the bill has strong anti-fraud provisions, requiring 
employees to file an affidavit of eligibility in order to extend benefits to their domestic 
partner (and this is significant, especially considering that we do not require married 
employees to show any documentary evidence of their marriages when claiming spousal 
benefits). The penalties for fraudulent claims for domestic partners would be the same as 
the current penalties for fraudulent claims of marriage. For example, intentional false 
statements on the Federal Employee Health Benefits form is punishable by a fine of up to 
$ 1 0,000 or imprisonment up to 5 years - and the same would apply under this legislation. 

Mr. Chairman, I appear before you today both as the lead author of this legislation, but 
also as a lesbian federal employee who has been in a committed relationship with my 
partner, Lauren, for over 13 years. 

Over the years, Lauren and 1 have examined the differences between my benefits and my 
ability to provide for her compared to the benefits enjoyed by my straight, married 
colleagues in Congress. 

Some quick number crunching would demonstrate that the difference between my health 
benefits and yours , with regard to that benefit alone over the course of my ten years in 
Congress is measured in five figures. Although the federal government offers its 
employees and their dependents more than 300 health insurance plans and subsidizes 
health insurance premiums, I am not eligible to cover Lauren under any plan like my 
straight married colleagues can. This is a significant inequality. 

Although 1 can designate Lauren as a beneficiary for my life insurance. Thrift Savings 
Plan (TSP), and any unpaid compensation in the event of my death, if for some reason 1 
hadn’t completed this paperwork, the “order of precedence” would prevent Lauren from 
receiving my savings. And heaven forbid if anything happens to me, Lauren is not 
eligible to receive the survivor annuity from my pension, nor health insurance survivor 
benefits. 

Unlike the spouses of my colleagues, Lauren is also not currently subject to any of the 
obligations related to my federal service. 1 find this disturbing. All Members of 
Congress file annual financial disclosures. Married Members must file important 
information about their spouses’ income, investments, debts, gifts, etc. Surely, the public 
interest requires that these obligations apply also to partners of gay and lesbian office 
holders. 

In June, President Obama signed a Presidential Memorandum on Federal Benefits and 
Non-Discrimination, which directs the Office of Personnel Management (0PM) and the 
State Department to extend certain benefits to the same-sex partners of federal employees 
within the confines of existing federal law. Although the Memorandum is an important 
step in providing same-sex partners of federal employees with the benefits already 
available to spouses of heterosexual employees, it falls short of providing the full range 
of benefits. President Obama recognized and acknowledged that fact when he signed the 
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Memorandum, calling it “just a start.” He went on to say that, “As Americans, we are all 
affected when our promises of equality go unMfilled.” President Obama recognizes that 
the full extension of benefits will require an Act of Congress and proclaimed his strong 
support for the legislation that you are reviewing today. 

Like our President, I strongly believe that we must address the significant inequality in 
compensation experienced by an estimated 30,000 employees at all levels of the federal 
government who currently cannot provide benefits to their same-sex domestic partners. 
The purpose of the Domestic Partnership Benefits and Obligations Act is to ensure that 
hard-working Americans can no longer be denied equal compensation for equal work just 
because of who they love. There is certainly nothing more American than ensuring that 
people have equal job opportunities and are paid fairly for a day’s work. 

Chairman Lieberman and Ranking Member Collins, my thanks again to you for inviting 
me to testify. 
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STATEMENT OF 

JOHN BERRY 
DIRECTOR 

U. S. OFFICE OF PERSONNEL MANAGEMENT 
before the 

COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 
on 

S, 1102, DOMESTIC PARTNERSHIP BENEFITS AND OBLIGATIONS ACT OF 2009 

OCTOBER 15, 2009 

Chairman Lieberman, Ranking Member Collins, and Members of the Committee: 

Thank you for affording me the opportunity to testify today on behalf of President Obama 
and the Administration in support of S. 1 102, which would provide health, life, and 
survivor benefits to the same-sex domestic partners of Federal employees. 

I first want to applaud you Mr. Chairman, and you. Senator Collins, and all of the 
cosponsors of S. 1102 for introducing this bill in the Senate. You have demonstrated 
your consistent leadership on this issue by reintroducing this bill in the 109“', 1 lO*, and 
111”' Congresses. I want to thank you and commend you for your efforts to improve the 
Federal Government’s competitiveness in recruiting and retaining the most qualified 
workers. The White House and the Office of Personnel Management (0PM) 
wholeheartedly endorse passage of this bill. In my remarks today, I will briefly describe 
the basis for our endorsement of the bill and offer a few technical suggestions regarding 
the language of the legislation. 

At my confirmation hearing, I said that two of my primary goals as the Director of OPM 
would be to make the Federal Government the country’s model employer and to attract 
the best and the brightest Americans to Federal service. The passage of S. 1 1 02 is 
essential to the accomplishment of both of these goals. 

Under current law, the Federal Government cannot offer basic benefits like health 
Insurance, life insurance, and dental and vision insurance to the domestic partners of our 
gay and lesbian Federal employees. Opposite-sex domestic partners are not eligible for 
these benefits either, but they may gain eligibility through a valid marriage. Except in a 
few States, same-sex partners do not have that option. And even where they do, foejr 
marriages are not recognized for purposes of Federal benefits because of Public Law 104- 
199, the Defense of Marriage Act (DOMA). In the interest of full disclosure, 1 personally 
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stand to benefit from this legislation, as my partner of 13 years will be eligible to enjoy 
the benefits of this legislation, if enacted. 

The current policy is unjust and it directly undermines the Federal Govemmenf s ability 
to recruit and retain the Nation’s best workers. Historically, the Federal Government has 
in many ways been a progressive employer, but we are behind the private sector and 22 
States, including Connecticut and Maine, and the District of Columbia. Almost 85 
percent of Fortune 100 companies already offer similar benefits to the same-sex domestic 
partners of their employees. These companies include Dow Chemical, Chevron, Archer 
Daniels Midland, Perot Systems, and Lockheed Martin. The Federal Government does 
not effectively compete with these companies for every talented person when we fail to 
offer comparable job benefits to our employees. 

The President took an important first step toward addressing these shortfalls when he 
signed a memorandum in June directing Federal agencies to extend benefits to same-sex 
domestic partners of Federal employees to the extent permitted by existing law. As the 
President noted when he issued that memorandum, however, statutory changes are 
necessary before the Government can offer its gay and lesbian employees some of the 
most important benefits, including health and life insurance. Enacting this bill would 
address the problem and provide for true equality in benefits for all Federal employees. 
The President strongly supports its passage. 

As you know, Mr. Chairman, S. 1102 would provide benefits for same-sex domestic 
partners of Federal employees. They would be eligible for coverage under title 5 
insurance-benefit programs, retirement and disability benefits, the Family and Medical 
Leave Act, and the Federal Employees’ Compensation Act, among others. 

I suspect that the Committee is interested in knowing how much it will cost the Federal 
Government to provide these benefits. The cost of extending these benefits to same-sex 
domestic partners is negligible. 

Any additional premiums for providing life, dental, and vision insurance to same-sex 
domestic partners will be borne entirely by the gay and lesbian employees who enroll 
their partners in those benefit plans. To add domestic-partner health insurance and 
survivor benefits for both Federal workers and retirees would cost approximately $56 
million in 2010. This marginal increased cost - which equates to about 2-tenths of a 
percent of the entire cost to the Federal Government of Federal employee health 
insurance - would be funded by the additional Government contribution payments for 
self and family health insurance plans. Our estimated cost of $56 million in 2010 
includes $19 million in savings because retirees who elect survivor benefits for their 
domestic partners will experience a reduction in their annuity payments. In addition, as 
drafted, the bill does not address the tax treatment of the resulting benefits. Under 
current law, employer-provided health insurance to a non-spouse, non-dependent such as 
a domestic partner is taxable income to the employee. There may also be tax issues with 
respect to providing other benefits to non-spouse/non-dependents of employees. The bill 
should clarify the tax treatment of the benefits. The Administration also notes that this 
legislation may have implications for other benefits programs, for example Social 
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Security, across government. The intent of Congress regarding these other benefit 
programs needs to be clarified. 

Simply put, extending benefits to same-sex partners would be a good business decision. 
Dow Chemical and the other 85 percent of the Fortune 100 companies who provide these 
benefits can testify to that. Therefore, I am pleased to provide my Ml support to passage 
ofS. 1102. 

Technical Comments 

After reviewing the legislative language of S. 1 102, we have some technical comments. I 
want to describe for you a few examples of technical concerns that, I believe, illustrate 
the need to revise the bill’s structure to ensure that it meshes with the laws governing the 
particular benefits programs that would be affected. Revising the bill to address these 
concerns would eliminate ambiguity regarding some of its effects and would greatly 
facilitate effective implementation. 

One of our technical concerns is that the bill provides for coverage of domestic partners 
of Federal employees, but does not include current Federal annuitants. That means the 
current language of the bill would exclude annuitants with same-sex partners from 
electing benefits coverage. In addition, a strict interpretation of the bill would raise 
questions as to whether benefits would continue to be available to same-sex partners once 
employees retire. 

Second, this would require that affidavits pertaining to the eligibility of domestic partners 
for Federal benefits be filed with 0PM. We do not think it is practicable for 0PM to play 
this role. Each Federal agency carries out human resources management functions, 
including benefits enrollment and payroll deductions, for its own employees. Requiring 
affidavits to be filed with 0PM would be at odds with current provisions of law and 
regulation governing Federal employee benefits, which recognize that 0PM is not a 
central clearinghouse for all Federal employees. 

Third, the legislation needs to take into account that differences in the administration of 
benefits between a domestic partnership, certified with an affidavit, and a State- 
sanctioned marriage may occur. The bill provides that, if a domestic partnership 
dissolves except by death, the former domestic partner -will have the same rights and 
obligations as a former spouse. By law, a former spouse is eligible to enroll in the 
Federal Employees Health Benefits (FEHB) Program if he or she meets certain eligibility 
criteria. The former spouse must be entitled to a portion of an annuity and must not have 
remarried before the age of 55. 

Under S. 1 102, there is no language allowing us to enforce a similar obligation for the 
former domestic partner under the same circumstances. Entitlements and obligations for 
former spouses under the involuntary division of property are attributed to court orders 
with respect to divorce, annulment, and legal separation. In the absence of domestic 
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relations law for domestic partnerships in many States, we believe that we would need 
more prescriptive language in the bill to avoid potential legal hurdles that could occur. 

In order to fully address these and other technical issues, we strongly encourage you to 
amend the applicable provisions of the United States Code. This would provide 
continuity and would resolve ambiguities highlighted by the examples I have provided. It 
would also preserve the accuracy of title 5 for those who administer its provisions in the 
future. 

We would be pleased to work with the Committee to resolve these technical concerns and 
offer you our technical assistance to ensure the legislative intent of this bill is embedded 
in title 5. 

Finally, I also recommend the bill be revised to cover commissioned corps officers of the 
Public Health Service and National Oceanic and Atmospheric Administration. 

Conclusion 

Again, we welcome the introduction of this bill and strongly support its passage. By your 
efforts, you have provided a valuable opportunity for the Federal Government to not only 
enhance the benefits it can offer as a recruitment and retention tool, but, most 
importantly, to prove that we recognize the value of every American family and are 
committed to the ideal of equal treatment under the law that our Founders envisioned. 

Thank you. I look forward to continuing our work together, and I will be glad to answer 
any questions. 


VerDate Nov 24 2008 12:32 Dec 16, 2010 Jkt 053848 PO 00000 Frm 00042 Fmt 6601 Sfmt 6601 P:\DOCS\53848.TXT SAFFAIRS PsN: PAT 



ph44585 on D330-44585-7600 with DISTILLER 


39 


American Association of State Colleges and Universities 


A Higher Education Policy Brief ” October 2007 



Domestic Partiiers'liip 
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As the American public becomes Increasingly supportive of equity and fairness 
In the workplace, employers are discovering that domestic partner benefits programs 
make good business sense. Evolving social and economic pressures In support of these 
programs are contributing to their Increased use as a competitive lever to attract 
a diverse, top-callber workforce. 


Context 

When the Village Voice newspaper in New York 
City first offered benefits to non-married domestic 
partners of its employees in 1982. this represented a 
radical departure from tradition. Twenty-five years 
later, some 9,300 employers In the United States, 
including many of the nation's largest and most 
successful companies, have extended their benefits 
programs to the domestic partners of employees 
and their dependents. Though such benefits are far 
from universally available, It Is clear that a shift has 
taken place in American society, moving domestic 
partner benefits programs from the margins to the 
mainstream. 

This development is consistent with growing public 
opposition to discrimination on the basis of sexual 
orientation. It represents a new middle ground in 
society’s culture wars. At one extreme, there are 
those who wish to preserve the traditional definition 
of marriage as between one man and one woman 


and to deny recognition of any legal status for 
same-sex couples. At the other extreme, there are 
those fighting for full marriage equality for same-sex 
couples. Between them, there is a very large group 
of individuals who support legal recognition through 
civil unions or domestic partnerships, but who oppose 
same-sex marriage. While both sides have intensified 
their efforts to achieve victories in statehouses, courts, 
ballot boxes, and Congress, domestic partner benefit 
programs have grown in popularity as a compromise 
solution that is acceptable to a large proportion of the 
American public. The term "domestic partner” Itself 
is still in flux, but in general, it refers to an unmarried 
couple (same- or opposite-sex) who live together and 
who are committed to each other, certifying through 
some formal means that they are financially and 
legally interdependent. 

American businesses have taken the lead in 
developing domestic partner benefit programs 
for their employees, believing that It makes good 
business sense. Employers see this as an inexpensive 
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Figure 1. IVends in Public Acceptance of Equal Rights for Gays 



— ♦ — Think homosexuals should have 
equal fights in terms of job 
opportunities 


Think homosexual relations 
between consenting adults 
should be legal 


■Think marriages between same- 
sex couples should be 
recognized by the law as valid, 
with the same rights as traditional 
marriages* 


Source; Gallup Poll News Service. 

•Surveys between 1996 and 2005 asked about "marriage between homosexuals." The 2006 survey asked half of the 
respondents about "marriage between same-sex couples" and half about "marridge between homosexuals." The former 
wording resulted In 3 percent greater support. 


way to attract and retain talent and to gain an 
advantage over the competition. Many of the 
nation's most competitive colleges and universities 
are doing the same, as are a number of states and 
municipalities. But while private-sector employers 
cannot be legally prohibited from offering these 
benefits, the rules governing public entities are much 
less clear, with the recent passage of many state 
statutes and constitutional amendments defining 
marriage, confusion reigns over the extent to which 
such language affects other legal relationships. New 
legal ground Is continually being charted, and it is 
likely that the situation will remain volatile for many 
years to come. 

In this context, higher education leaders and state 
policymakers will benefit from a greater familiarity 
with the issues surrounding domestic partner benefits 
programs to better inform policy decisions. This paper 
describes the key Issues and addresses what is at 
stake for public colleges and universities. 

Observations 

Over the past three decades, there has been growing 
public tolerance for gay rights In the country, and 
growing opposition to discrimination on the basis 
of sexual orientation. Though the nation remains 
deeply divided over certain gay-rights issues, there 


is overwhelming public support for equality in the 
workplace. Recent Gallup Poll data indicate that 89 
percent of Americans believe “homosexuals should 
have equal rights in terms of job opportunities," 
compared to 56 percent in 1977 There is less, but still 
growing, tolerance for gay rights in other areas of 
life (see Figure 1). In the same Gallup Poll, a majority 
of Americans (53 percent) adhere to the belief that 
"marriages between same-sex couples should not be 
recognized by the taw as valid, with the same rights 
as traditional marriages," but nearly half (46 percent) 
believe such marriages should be valid. Other polls 
have reported support for same-sex marriage to be a 
bit tower, but all are documenting significant change 
over the past decade. 

Evidence suggests some ambivalence on the tc^ic of 
same-sex relationships. Many people want to be fair- 
minded, but they are uncomfortable about changing 
the traditional concept of marriage. Public opinion 
polls that provide three options— recognition of same- 
sex marriage, recognition of civil unions but not full 
marriage rights, or recognition of neither— illustrate 
this point. Polls taken in 2007 by both the CNN/ 
Opinion Research Corporation and Newsweek indicate 
that one half of all Americans think that either same- 
sex marriages or civil unions should be recognized as 
legally valid, with support equally split between those 
favoring civil unions and those favoring marriage. 
Fewer Americans (about 44 percent) think that there 
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Figure 2. State Policies Recognizing Same*Sex Relationships 
and Restricting Marriage to One Man and One Woman 



O state constitutional amendment restricts marriage to one man and one woman; no recognition of same-sex couples 
□ state law restricts marriage to one man and one woman; no recognition of same-sex courses 
0 does not recognize same-sex r^ationships; does not restrict marriage 

@ reco^izes limited spousal rights for same-sex couples, but restricts marriage to one man and one woman 
B recognizes civil union or domestic partnership for same-sex couples, but restricts marriage to one man and one woman 
B recognizes civil union, domestic partnership, or marriage for same-sex couples and does not restrict marriage to one man and one woman 


should be no legal recognition of arrangements 
between same*sex couples. 

Finally, support for gay rights is greatest among 
younger Americans and decreases as people age. This 
suggests that the trend toward greater acceptance of 
differences will continue. 

There has been widespread state activity over 
the past decade prohibiting same*sex marriage, 
with the majority of states (44) crafting statutes 
or constitutional language defining marriage as 
between a man and a woman. A critical question is 
whether the language in these measures is broad 
enough to limit other legal rights for same-sex 
couples, including domestic partner benefits. In 
1996, Congress passed the Defense of Marriage Act 
(DOMA) defining marriage for federal purposes as 
"only a legal union between one man and one woman” 
and allowing states to refuse to recognize same-sex 
marriages performed in other states. This stimulated 
a flurry of activity at the state level in an area where 
little legislation had existed before. 


The vast majority of states have now enacted laws 
or constitutional amendments opposed to same-sex 
marriage (see Figure 2). 

• Forty-one states have statutes similar to DOMA that 
restrict marriage to one man and one woman. 

• Twenty-six states have added marriage 
amendments to their state constitutions to declare 
marriages between same-sex couples void or 
invalid. These are seen as stronger measures 
than state statutes because they prevent courts 
from ruling that same-sex marriage bans are 
unconstitutional, and they forbid recognition of 
same-sex marriages performed In other states. 
Proposed constitutional amendments are pending in 
11 additional states. 

• Only six states (Connecticut, Massachusetts, New 
Jersey, New Mexico, New York, and Rhode Island) 
and the District of Columbia have no provision 
against same-sex marriage. 
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In examining the language of these marriage 
amendments, the Human Rights Campaign (HRC), 
an advocacy group working for gay equality, has 
identified 17 states with broadly written constitutional 
amendments that might have consequences for other 
legal relationships such as domestic partnerships. 
These are now at the heart of controversies in many 
states as supporters of domestic partner benefits 
argue that voters were misled: they argue that many 
citizens voted in support of state constitutional 
amendments, having been convinced by fiwoponents 
that the referenda applied only to same-sex marriage. 
After passage of the amendments, these same 
proponents have called for a broader interpretation of 
the new constitutional language. 

While some states are restricting recognition of 
same-sex relationships, a small but growing number 
have begun to recognize civil unions and domestic 
partnerships. Seven states offer a full range of 
spousal rights, and four jurisdictions offer more 
limited spousal rights to same-sex couples. Just 
this year, legislatures in three states took action to 
recognize same-sex relationships, more states to have 
done so in a single legislative season than ever before. 
When these laws go into effect in 2008, 20 percent 
of the U.S. population will be living in states that offer 
broad-based rights and responsibilities to same- 
sex couples. Prior to 2000, no states offered such 
recognition. But unlike traditional marriages, these 
relationships do not carry the federal protections of 
marriage (such as Social Security benefits, family 
medical leave, and so on), and they generally are not 
recognized outside of a state's jurisdiction. 

Currently. Massachusetts is the only state in the 
nation In which same-sex couples may marry. This is 
the result of a 2003 Massachusetts Supreme Judicial 
Court decision that determined that the denial of 
protections, benefits, and obligations of marriage to 
same-sex couples violated the due-process and equal- 
protection clauses of the state’s constitution. 

Six states provide same-sex couples all or nearly all 
the rights and responsibilities of married couples 
through parallel arrangements. Four of these states 
offer civil unions; Connecticut. New Hampshire 
(effective 2008), New Jersey, and Vermont. Two 
offer domestic partnerships: California and Oregon 
(effective 2008). Four additional jurisdictions offer 
more limited spousal rights to same-sex couples: the 
District of Columbia, Hawaii. Maine, and Washington. 

In several cases, these states prohibit same-sex 
marriage, but have created a parallel legal structure to 
grant benefits, protections, and responsibilities. 


Motivated by a desire to attract and retain high- 
quality workers, private businesses have taken the 
lead in offering don%estic partnership benefits to 
their employees, with public entitles following suit. 
Emerging research is documenting this as a cost- 
affective strategy for fully harnessing workforce 
potentliU. Benefits such as health and dental 
insurance are a significant component of the total 
compensation package offered by employers, and 
research has documented that benefit packages 
affect employee decisions and job satisfaction. 

Though benefits have traditionally been extended 
to the spouse and children of an employee, this has 
not been an option for same-sex couples, effectively 
resulting in lesser compensation. Employers have 
begun to recognize that extending benefits to 
domestic partners and their children can be a cost- 
effective way to recruit and retain talent, as well 
as a way to promote workplace equality. Many 
organizations have a policy against discrimination 
on the basis of sexual orientation, and in many 
jurisdictions, such discrimination is illegal. Offering 
partner benefits equalizes the compensation package 
and demonstrates commitment to non-discrimination. 

Domestic partner benefits are not limited to same-sex 
couples. Hewitt Associates, a global human-resources 
consulting company, has found that 58 percent of 
organizations that offer domestic partner benefits 
offer them to both same-sex and opposite-sex 
couples. 

To determine eligibility, employers require 
documentation of domestic partnership status In 
one of two ways. Some employers define their own 
requirements and develop a domestic partnership 
affidavit. The partners are typically required to certify 
that they are at least 18 years of age. unmarried, 
not related to each other, sharing a committed 
relationship that is exclusive, living together, and 
financially and legally responsible for each other. More 
employers are taking a second approach, which is to 
accept documentation from local or state domestic 
partner registries, state-level civil unions, or marriages 
(in Massachusetts). As the number of registries grows, 
the latter approach is gaining in popularity because it 
reduces the burden on employers. 

Significantly, the largest and most successful 
companies are the most likely to offer domestic 
partner benefits, recognizing that they provide a 
competitive edge in the search for talent. Currently 
269 of the Fortune 500 companies provide domestic 
partner benefits. Of the nation’s 100 top-grossing law 
firms, 88 provide health benefits to same-sex partners 
of employees. 
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Thirteen states offer at least some domestic partner 
benefits to state employees, and at least 145 city and 
county governments around the country offer them. 
This is occurring across the nation, even in states that 
prohibit same-sex marriage. 

For both private and public entities, the cost of 
providing benefits has been a primary concern, 
at least at the outset, but a growing number of 
studies are documenting that costs are far less 
than anticipated. Research suggests that the actual 
number of people using these benefits has been 
modest, and the fiscal risks (i.e., costs) associated 
with these individuals are no greater than those of 
spouses. In Minnesota, for example, the total cost of 
providing state employee health benefits increased 
just 0.05 percent when domestic partner health 
benefits were added, equivalent to four cents per 
year per state employee. Studies by the Society for 
Human Resource Management, KPMG Peat Marwick, 
and the Employee Benefit Research Institute have 
similarly concluded that adding health-care benefits 
for domestic partners generally has a minimal 
financial impact on overall benefits costs, raising them 
at most by one to two percent. When looking at cost 
issues pertaining to statewide employee-benefits 
programs, studies have actually projected cost 
savings. This is due to the fact that when same-sex 
couples assume fiscal responsibility for one another in 
legally recognized arrangements, they save taxpayers 
money by reducing dependence on public-assistance 
programs. 

Colleges and universities, led by private institutions, 
are Increasingly extending benefits to domestic 
partners, but these institutions remain In the 
minority. Public Institutions are proceeding at a 
slower pace and with greater caution, mindful of 
the appropriations power wielded by policymakers 
who may not agree with the policy. The Human 
Rights Campaign has identified 304 higher education 
institutions in the United States that offer domestic 
partner benefits. Mirroring corporate America, the 
more competitive institutions are at the forefront of 
efforts to utilize these benefits as a tool in attracting 
and retaining top faculty and staff. HRC Indicates 
that 60 percent of U.S. News & World Report's top 
125 colleges and universities offer partner benefits, 
a proportion higher than that of Fortune 500 
companies <54 percent). Of U.S. News' top 10 colleges 
and universities, all offer domestic partner benefits: 
the same is true for all Ivy League universities. The 
University of Wisconsin is the only Big Ten conference 
school that does not offer partner benefits. 


Provision of domestic partnership benefits Is an issue 
for all of higher education, not just elite institutions. 
Approximately 141 public colleges and universities 
offer domestic partner benefits, and 25 states have at 
least one public institution that offers these benefits. 
Sixty-five members of the American Association 
of State Colleges and Universities (AASCU) do 
so, representing 15 percent of AASCU institutions. 
Comprehensive universities, in particular, have much 
to gain by offering competitive benefits packages 
since they have less money to offer in salaries. This 
could make a real difference in attracting talented 
faculty and staff and improving campus morale and 
workplace productivity. 

In a 1995 resolution, the American Association of 
University Professors (AAUP) stated its ofHJOsition 
"to discrimination based upon an individual’s sexual 
orientation In the selection of faculty, the granting 
of promotion or tenure, and the providing of other 
conditions and benefits of academic life." Faculty 
on campuses across the nation have taken up this 
cause, and even those who would not directly benefit 
from domestic partner benefits are calling for equal 
benefits on their campuses as a symbol of a non- 
discriminatory and inclusive community. 

As to cost, domestic partnership benefits at public 
universities have not been a drain on state budgets. 
Data from the College and University Professional 
Association for Human Resources (CUPA) indicate 
that only 8 percent of institutions pay all health 
insurance costs for family coverage: it is far more 
common for employees to pay for some or all of 
the costs associated with covering additional fannily 
members. Also, in some instances, the employer 
portion of domestic partner benefits costs is paid for 
out of private donations so that no state money is 
used. 

Political battles continue to be fought across the 
nation, and there are a growing number of legal 
challenges to public colleges' right to offer benefits 
to domestic partners. While Attorneys General 
and the courts in several states have concluded 
that domestic partner benefits do not violate state 
bans on same-sex marriage, others are reaching the 
opposite conclusion. The following state examples 
illustrate the volatility of the situation, the political 
and legal struggles being fought in the states, and the 
uncertainty university leaders are facing. 
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Wisconsin— Concerned about being at a relative 
disadvantage in the competition for faculty talent. 
Governor Jim Doyle proposed a measure to the state 
legislature in 2005 to provide funding for health 
insurance for domestic partners of employees. State 
legislators rejected this proposal. 

In 2006, voters passed a constitutional amendment to 
prohibit same-sex marriage. Many groups, Including 
the Board of Regents of the University of Wisconsin 
System, expressed concern that it might restrict 
domestic benefit programs, and the city of Madison, 

"The absence of domestic partner 
benefits is really a serious recruiting 
issue for us. We know of instances 
where we have lost outstanding 
candidates because of It." 
— University of Wisconsin at Madison's 
provost. 2005 

declared that 

the marriage amendment does not prohibit public or 
private employers from extending domestic partner 
benefits to non-married partners of employees, 
and that "neither the Legislature nor the people 
intended to invalidate domestic partnerships when 
they adopted this provision." UW still does not offer 
domestic benefits. 


which has had a 
domestic benefit 
program since 
1990, asked for 
clarification 
from the state’s 
Attorney 
General. The AG 


Michigan— When Michigan voters approved a state 
constitutional amendment in 2004 that banned 
recognition of marriage for same-sex couples or 
other "similar union for any purpose.” confusion about 
the legality of domestic partner benefits arose. In 
a dispute pertaining to the city of Kalamazoo, the 
University of Michigan, Wayne State University, and 
the American Association of University Professors 
filed briefs with 
the court urging 
that the marriage 
amendment did not 
prohibit domestic 
partner benefits 
and arguing that 
such benefits were 
"vital to the universities’ ability to recruit and retain 
the best and the brightest faculty and staff." In a 2005 
decision, the judge backed the universities' position, 
arguing that health-care benefits are not a legal 
part of marriage, but rather part of an employment 
relationship and that awarding these benefits does 
not violate the “similar union” language of the 
constitutional amendment. However, in early 2007, an 
appeals court reversed that decision, ruling that the 
marriage amendment “prohibits public employees 


"Given the economic crisis our 
state is in, discouraging an 
educated workforce from staying 
in Michigan . . . seems like a step 
backward instead of forward." 
— Eastern Michigan Univwsity staff 
member. 2007 


from recognizing same-sex unions for any purpose.” 
Though the American Civil Liberties Union (ACLU) 
will appeal the decision to the Michigan Supreme 
Court. Michigan State University and the University of 
Michigan have meanwhile broadened their domestic 
benefits plans to avoid the language of domestic 
partnerships. MSU’s pilot program offers benefits to 
"Other Eligible Individuals," defined by neutral criteria 
that do not require documentation of a committed 
relationship. Similarly, the University of Michigan’s 
program allows for benefit coverage for “Other 
Qualified Adults.” 


Kentucky— In July 2006. the University of Louisville 
became the first university in the state of Kentucky 
to offer domestic partner benefits, and the University 
of Kentucky followed in April 2007, Members of 
the state legislature who were opposed to this 
development asked the state Attorney General to 
issue an opinion. In June 2007, the AG asserted that 
these two programs violated the state’s marriage 
amendment that bars recognition of any same-sex 
status ‘substantially are not endorsing any 

similar" to marriage. lifes^le. We are simply 

However, he opened the recognizing i*at people are 


people. We are i^cognizing 
the world we live in." 
— Univeraty of LouiswHe trustee, 
2006 


door to other types of 
benefits approaches, 
suggesting a solution 
similar to what was done 
in Michigan— broadening 

the definition of eligible individuals to others who 
live in the household under circumstances that do 
not resemble marriage. UK responded by creating 
a Sponsored Dependent Coverage plan based 
on sharing a residence for at least a year, but not 
classifying the dependent as a domestic partner. U 
of L has developed a similar plan that would provide 
coverage for one "qualifying adult." The matter is not 
settled, however. Governor Ernie Fletcher is pushing 
for legislation that would ban benefits to domestic 
partners of state university employees. 


Ohio— In 2005. a state representative from Cincinnati 
filed a lawsuit against Miami University, contending 
that its domestic partner benefits policy violates the 
state marriage amendment. That measure prohibits 
state agencies from Miami University officials 

creating or recognizing .^ave thumbed their noses 
relationships that 3 , ,,,3 Constitution." 

"approximate the design, _Ohio lawmaker. 2005 

qualities, significance or 

effect of marriage." His lawsuit stated that he had 
grounds to sue the institution as both a taxpayer and 
a tuition-paying parent. A judge dismissed the case in 
2006. ruling that the legislator did not have standing 


October 2007 ♦ AASCU Policy Matters \ 6 


VerDate Nov 24 2008 12:32 Dec 16, 2010 Jkt 053848 PO 00000 Frm 00048 Fmt6601 Sfmt 6601 P:\DOCS\53848.TXT SAFFAIRS PsN: PAT 



ph44585 on D330-44585-7600 with DISTILLER 


45 


to sue because he was not significantiy affected by 
the university policy, but he added that others might 
have standing to file such a lawsuit. A 2007 appeals- 
court decision upheld the lower court’s ruling that 
the legislator did not have standing to sue on either 
ground: first, taxpayers do not have a general right to 
challenge any decision by a public entity, and second, 
tuition funds are not used to pay for the benefits. The 
legislator could appeal to the state Supreme Court, or 
other lawsuits could follow. 


Conclusion 

With public opinion Increasingly supporting equity 
and fair compensation in the workplace, and with full 
marriage equality for same-sex couples unlikely in 
the foreseeable future, legal recognition of same-sex 
couples in the form of domestic partnerships seems 
here to stay and likely to grow. Leaders of public 
higher education and state policymakers need to 
understand what the competition already recognizes: 
that offering domestic partner benefit programs 
is a cost-effective strategy to attract and retain 
faculty, staff, and administrators from a greater pool 
of talent. And of equal importance, offering these 
programs is essential if the nation’s public institutions 
are to demonstrate their commitment to social and 
economic justice, diversity, and inclusiveness. 

For many public institutions, adopting policy that 
allows for the offering of domestic partner benefits 
may well be a significant public-relations challenge, 
but. as the experience of 25 states demonstrates, it is 
not insurmountable. The process can be particularly 
difficult in states where lawmakers hold conservative 
views about marriage and have fears about a negative 
impact on state budgets. It is incumbent upon both 
higher education leaders and policymakers to (earn 
the facts as they relate to public policy and economic 
competitiveness, and to make informed decisions. 


Resources 

American Association of University Professors (AAUP). 

Domestic Partner Benefits on Campus (2005) describes 
AAUP's position and reviews recent domestic partnership 
litigation involving faculty. 

aaup.org/AAUP/protect/tegat/topics/partners.htm 

American Civil Liberties Union (ACLU). ACLU’s Lesbian 
Gay Bisexual Transgender (L6BT) Project fights LGBT 
discrimination and engages in legal and public-education 
efforts to recognize same-sex relationships. It produces an 
annual report providing a state-by-state update of political 
activity and litigation pertaining to LGBT issues. 
aciu.org/lgbt 

Domawatdi.org. Domawatch.drg is a project of the Alliance 
Defense Fund, a conservative Christian organization that 
supports the preservation of marriage as a union of one 
man and one woman. It tracks lawsuits related to the issue 
of same-sex marriage and provides detailed information 
on state and federal circuit-court cases. 
domaw8tch.org/ 

Gailup Poll News Service. Gallup's annual Values and Beliefs 
Survey has collected data for over 30 years on trends in 
public tolerance for gay rights. 
gailuppoli.com/content/?cis27694&p9s1 

Human Rights Campaign (HRC). HRC is an advocacy group 
that works to achieve gay equality. Its resources include 
a database of employers that offer domestic partnership 
benefits, analysis of marriage- and relationship-reiated bills 
and ballot Initiatives, and an annual update on workplace 
issues for gay Americans. 
hrc.org 

National Conference of State Legislatures (NCSL). NCSL 
tracks state legislative activity pertaining to same- 
sex marriage, civil unions, and domestic partnerships, 
including results of the 2006 elections and a timeline of 
same-sex-marriage political and legal activity since 2003. 
ncsi.org/programs/cyf/samesex.htm 

$tateilne.org. Same-Sex Marriage Ripe for Decision in 
2 Courts provides excellent background on this issue, 
including a timeline of key events and a summary of state 
policies. 

ttatellnex>rg/{ive/dlgitaiAssets/93S9_Same-sex. 

marrla 9 e.pdf 


Contact; Afene Russell. State Policy Scholar 
at 202.478.4656 or russella@aascu.org • aascu.ory 
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TESTIMONY on HR 2S17: "Domestic Partnership Benefits and Obligations Act of 2009" 

M.V. Lee Badgett, Ph.D. 

University of Massachusetts Amherst 

Good afternoon. My name is M. V. Lee Badgett. I am the Director of the Center for Public 
Policy and Administration and a professor of economics at the University of Massachusetts 
Amherst. I also serve as Research Director of the Williams Institute on Sexual Orientation Law 
and Public Policy at the UCLA School of Law. Over the last fifteen years, I have conducted 
extensive research on economic and policy issues related to sexual orientation, including 
several studies of the cost of granting domestic partnership benefits to employees' same-sex 
partners. I have consulted with many businesses, large and small, on domestic partnership 
benefits, and I have written reports on this issue for several states. I thank you for the 
opportunity to speak today about HR 2517, the “Domestic Partnership Benefits and Obligations 
Act of 2009." 

This Important legislation would put the federal government in the mainstream of modern 
compensation pracb'ces with respect to the equal treatment of the same-sex partners of federal 
employees. Over the last fifteen years, domestic partner health care benefits have become a 
common practice among public and private sector employers. Twenty states now offer benefits 
to the domestic partners of state employees: Alaska, Arizona, California, Colorado, 

Connecticut, Illinois, Iowa, Maine, Maryland, Montana, Nevada, New Jersey, New Mexico, New 
York, Oregon, Pennsylvania, Rhode Island, Vermont, Washington, Wisconsin, and the District of 
Columbia. More than 250 cities, counties, and other local government entities cover domestic 
partners of other public employees. In the private sector, almost two-thirds of the Fortune 
1000, and 83% of Fortune 100 companies also provide these benefits. These employers have 
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TESTIMONY on HR 2517: "Domestic Partnership Benefits and Obligations Act of 2009" 

M.V. Lee Badgett, Ph.D. 

University of Massachusetts Amherst 

generally reported that the implementation of domestic partner benefits has been quite easy 
and the cost quite manageable. 

The employees who receive these benefits gain in terms of security, signing up for such benefits 
to protect their families' health and well-being. A study that I recently co-authored found that 
20% of people in same-sex couples are uninsured, a rate that is significantly higher than 
average In the United States and is as least partly the result of employers' failure to offer 
domestic partner benefits. That study suggests that many federal employees' partners and 
children may currently be completely uninsured. We also know from many studies that 
uninsured individuals often receive health care that goes uncompensated, shifting costs to the 
federal, state, and local governments, as well as private insurers. 

One of the most common questions about offering domestic partner benefits concerns their 
direct cost to employers. Last year I co-authored a study that estimated the cost of extending 
domestic partner benefits to the more than 34,000 same-sex partners of federal employees. 

We used data from the American Community Survey, conducted by the U.S. Census Bureau, 
and statistics from the Bureau of Labor Statistics to estimate the number of federal employees 
who are likely to enroll a same-sex partner in federal benefits specified by this legislation. We 
drew on data about the cost of federal employee benefits from various sources. 
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TESTIMONY on HR 2517: "Domestic Partnership Benefits and Obligations Act of 2009" 

M.V. Lee Badgett, Ph.D. 

University of Massachusetts Amherst 

Based upon figures about the cost of providing benefits to federal employees and future retired 
federal employees, we estimated that providing these vital benefits for non-postal employees 
would cost approximately $41.0 million in the first year and $675 million over ten years. The 
majority of these costs are concentrated in the areas of employee health benefits and retiree 
health benefits. 

Health benefits for the same-sex partners of federal employees (Including postal service 
employees) and their dependent children would cost $60.4 million in the first year - that is a 
0.41% increase in healthcare spending for employees in 2008. Not all 34,000 employees with 
same-sex partners would enroll their partners. Both partners are federal employees in some 
same-sex couples, and more than half of the remaining partners are likely to have health 
insurance offered through their own employers. Overall, enrollment in health care plans would 
increase by a small percentage, approximately 0.55%. 

As current federal employees retire in the future, the cost of health benefits for retirees' 
partners would increase by $127 million over ten years. The retirement savings program would 
actually see a reduction in annuity payments over the short-term as federal employees opt for 
survivor benefits for their same-sex partners. This reduction amounts to $108 million over ten 
years. These findings are similar to those found in the Congressional Budget Office's analysis of 
an earlier bill that would have provided domestic partner benefits to same-sex and different- 
sex partners. 
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TESTIMONY on HR 2S17; "Domestic Partnership Benefits and Obligations Act of ZOOS" 

M.V. Lee Badgett, Ph.D. 

University of Massachusetts Amherst 

Costs for other benefits specified in the bill are minimal, such as relocation reimbursements for 
transferred employees and death and disability claims. While not expensive, the ability to take 
Family Medical Leave, to enroll a partner in life insurance or long-term care insurance, or to 
receive death or disability benefits are important benefits to federal employees and can make a 
large difference in the lives of these employees. 

Several factors will help offset some of these costs. First, the federal government is likely to 
receive increased tax revenue as a result of extending domestic partner benefits to same-sex 
couples. Employees with same-sex partners currently pay additional federal taxes on the 
imputed value of domestic partner benefits. Over ten years the additional tax revenue 
associated with granting domestic partner benefits to federal employees would be 
approximately $118 million. 

Second, the federal government is likely to see reduced costs of employee turnover if this bill 
were to be passed and signed into law. The federal government now competes with many 
large and prominent employers who already offer domestic partner benefits to the same-sex 
partners of lesbian, gay, and bisexual (LGB) employees, as noted earlier. When the federal 
government loses an employee to one of those companies or to the state and local 
governments in the Washington area who offer partner benefits, the government must spend 
money to recruit, train, and attempt to retain a new employee. While it is difficult to precisely 
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TESTIMONY on HR 2517: "Domestic Partnership Benefits and Obligations Act of 2009" 

M.V. Lee Badgett, Ph.D. 

University of Massachusetts Amherst 

predict the savings from avoiding these turnover costs, they are certainly real. Two studies 
have found that domestic partner benefits reduce the likelihood that an LGB employee will 
consider leaving his or her job. 

Putting these pieces together suggests that the federal government is likely to see these less 
precisely measurable gains offset the relatively small but measurable cost of offering equal 
benefits to the same-sex partners of federal emptoyees. The experience of thousands of 
employers offering domestic partner benefits in the United States today, as well as research by 
myself and other scholars support my conclusion that the federal government can adopt and 
implement this new policy easily and affordably. HR2517 will also greatly enhance the financial 
security of the 34,000 federal employees with same-sex partners, and that sense of security will 
also generate benefits for their employer. 
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Domestic Partner Benefits: Facts and Bacl^round 

(Updated February 2009) 


ti What is a “domestic partnership” and what proof of the relationship is required? 

• Domestic partner benefits are benefits diat an employo* chooses to offer to an employee's unmarried 
partner, whether of the same or opposite sex. 

• An employer wishing to Implement a domestic partner program needs to create a definition of what an 
eligible domestic partner is. The most common definitions contain four or five core elements: 1 ) The 
Parma'S must have attained a minunum age, usually 18; 2) Neither person is related by blood closer than 
permitted by state law for mmrit^e; 3) The partners must share a committed relationship; 4) The 
relationship must be exclusive; 5) The partners must be financially interdependent. 

• An employer also must decide whether the domestic partner program is to cover same*sex couples <mly or 
include q^posite-sex couples. 

• Documentation of proof of a domestic partner relaticmship can take many forms. It is up to the employer to 
determine what is appropriate. Some employers are satisfied with the partners signing a written statement 
of their rel^lon^ip. Some employers may require proof of some financial relationship, such as a joint 
lease or mortgage. Whatever documentation is required must be germane to the issue of validating a 
domestic parbiership, or it could lead to claims of invasion of privacy. 


B What is included in domestic partner benefits and iiow many employers offer this benefit? 

• Most employers that offer domestic partner benefits to their workers offer a range of only low-cost 
benefits, such as family/bereavement/sick leave, relocaticm benefits, access to employer faciliti^, and 
attendance at employer functions. However, most public attention involving domestic partner benefits 
involves employers that offer health Insurance coverage to domestic partners. 

• According to a 2007 survey by Hewitt Associates, 54 percent of surveyed firms offered coverage for 
domestic partners. Seventeen pacent of firms offaed domestic partner coverage to same-sex couples 
only; i percent of firms offered coverage to qiposhe-sex couples only; 32 percent of surveyed firms 
offered coverage for same or opposite-sex couples. According to a 2005 Hewitt Associates study, of those 
employers that offered domestic partner benefits, 83 percent offered the coverage to dependents of 
domestic partners. These numbers represent a significant increase since 2002, when 19 percent of surveyed 
firms offered domestic partner benefits. 

• According to the Human Rights Campaign Fund, which describes itself as the largest national lesbian and 
gay political organization in the United States, as of May 16, 2008, 9,374 employers offered domestic 
partner benefits. Of that number, 8,653 are private-sector companies, with 270 of the Fortune 500 
companies offering domestic partner benefits. A listing of firms that offer full health insurance coverage to 
domestic partners is posted by the Human Rights Campaign at www.hrc.org/ 

B Why an employer offers domestic partner benefits; 

• Market competition and diversity — The attraction to employees of a comprehensive benefits package that 
offers health and retirement coverage is well-documental. Given the typically diverse contemporary work 
fwce, some employers try to design their benefits package to appeal to that diversity and maintain a 
recruibnent edge. According to a 2005 Hewitt Associates study, the number-one reason for offering 
domestic partner benefits was to attract and retain employees (cited by 7 1 percent of organizations offering 
benefits to same-sex couples and 69 percent to oqx>site'Sex couples). 

• Fairness — Many employers believe that by offering benefits to legally married partners of employees and 
not offering the same benefits to the partners of mm-legally married employees discriminates on the basis 
of sexual orientation and/or martial status. Many employers have a formal policy against discrimination on 
the basis of sexual tmentation, as the practice is illegal in some jurisdictions. The decisiem to offer 
domestic partner benefits communicates to employees dial the employer is committed to its stated policy. 
According to a 2005 Hewitt Associates study, there was no statistical difference among wganizations tiiat 
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said offering domestic pa^er benefits to same-sex (65 percent) and opposite-sex (64 percent) couples was 
dte fair/right thing to do. 

H Costs of domestic partner benefits: 

• This is the primary concern for empioyem, specially widi regard to healUr benefits, since extending 
coverage to more individuals increases the cost of health benefits. There are two cwnponents driving the 
cost issue; I) How many new enrollees the plan can expect to receive; and 2) What risks are likely to be 
associated with those individuals. In 2005, Hewitt Associates found that in 88 percent of the organizations 
that offer domestic partner benefits, diey comprise less than 2 percent of total benefit costs. 

• In a 2005 study of domestic parttier benefits, Hewitt Associates found that on average 1 percent of eligible 
employees offered domestic partner coverage in the health plan actually elected to take it. Many 
employers, in die planning stage, had anticipated an enrollment r^e of 10 percent. In an earlier 1994 
study, Hewitt found employers Uiat allow only same-sex couples to enroll domestic partners in the health 
plan repented a lower enrollment rate, compared with those employers that allow opposite-sex couples to 
enroll. Overall, Hewitt found in 1 994 thm 67 percent of the couples electing domestic pmtner coverage 
were opposite-sex couples. 

• Hewitt found, in 2000, that employers are no more at risk when adding domestic partners than when 
adding spouses. Experience has shown that the costs of domestic partner coverage are lower than 
anticipated. There are several reasons why; Tlie employees eligible for domestic partner coverage tend to 
be young, and, as a result, healthy; enrollment in donte^ic paitner coverage is low, primarily due to the 
fact that most domestic partners already have covert^e through their ovm employee; any increased risk of 
AIDS among male same-sex couples appears to be offset by a decreased risk ^ong female same-sex 
couples; and same-sex domestic partners have a very low risk of pregnancy. 

• Most recent estimates (1996) of the lifetime costs of treating a person with HIV diseaserange from 
S7I,143 to $424,763. By way of comparison, die cost of a kidney transplant can be as high as $200,000, 
and the cost of premature infant care can run from $50,000 to $100,000. 

I Qualification for benent privileges under current federal law: 

Tax Treatment 

• The U.S. Internal Revenue Service (IRS) has addressed the issue of domestic partner coverage in 
sevml private letter rulings. According to those rulings, employment-based health benefits for 
domestic partners or nonspouse cohabitants are excludable from taxable income only if the recipients 
are legal spouses or legal dependents. The IRS also states that the relationship must not violate local 
laws in order to qualify for tax-favored treatment. See below for a discussion of the 1996 Defense of 
Marriage Act. 

• The IRS leaves the determination of marital status to state law. 

♦ Tax-Favored TVear/nenf— -There are 1 1 states plus the District of Columbia that recognize 

common law marriages* and all states recognize common law marriages legally contracted in 
those jurisdictions that permit it. (hnp-7/tODics.law.comcH.edu/wex/table marriaze) Couples in 
those jurisdictions that have a common law marriage do receive the tax favorable treatment in an 
employment-based plan for domestic partner coverage, 
e No Tax-Favored Treatment — See below for discussions of California’s, Connecticut’s and 
Massachusetts’ recognition of same-sex marriages. Some cities (i.e., San Francisco and New 
Yoik City) allow dtxnestic partners ro register their relationship with the city, but these registries 
do not provide legal status as marriage or comm<m law marriage. 

• The lax, for those who do not receive iax-fav<Hed status, is determined by assessing a fair market value 
for covering the domestic paitner. This amount is then reported on the employee's W-2 fonn and is 
subjected to Social Security FICA and federal withholding taxes. 

• Employees with domestic partners, including same-sex spouses, can get federal tax-free employer 
heaidt benefits in two ways; (i) the paitner qualifies as the employee's tax dependent ftn* health plan 
purposes or (ii) the employee claims a fedwal lax exemption for the partner. 

Sec. 125 Flexible Benefits and Spending Accounts 

• Employee flexible benefit allowances that include extra money or credits toward providing coverage 
for a domestic pmroer are treated as taxable income. 

• Flexible spending account benefits may not be provided to a domestic partner because such ^counts 
can include only nontaxable income. 
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Consolidated Omnibus Budget RecoacHlatioa Act of 1985 fCOBRA> 

• Under federal law, no requirement exbts dtat a plan must extend COBRA rights to domestic paitners 
who lose coverage due to what would odierwise be a qualifying event. An employer may choose to 
extend COBRA coverage to a domestic partner Iwt is under no legal obligation to do so. 

Health Insurance Portability and Accountabiittv Act of 1996 fHIPAA> 

• Domestic parhiers may not be considered as dependents. However, an employer diat provides health 
insurance to domestic partners may want to include them in the certification procedure for 
documenting die partnership tmd apply the other HIPAA requirements for consistency in 
administration. 

Defense of Marriage Aet of 1996 tPOMAi 

• For purposes of federal tax law and benefits, DOMA established federal definitions of (a) “marriage” 
as a legal union only between one man and one woman as husband and wife; and (b) “spouse” as a 
person only of die opposite sex who is a husband or wife. Because ofDOMA's provisions, if a state 
extends marriage to same-sex couples, same-sex paiiners would not be treated as spouses for federal 
tax and employee benefit purposes. 

• Because marriages are granted through state law, DOMA also gives states the choice to recognize 
same-sex mturiages legally peiformed in other states. The law does not specifically outlaw same-sex 
marriage, and states remain free to recognize same-sex marriage if they so choose. But by making one 
state's recognition of another state’s legal acts qMional in this instance, DOMA essentially creates ^ 
exception to the Full Faith and Credit Clause of the U.S. Constihition, thus raising constihidonal 
questions concerning the validity of the law. Because Vermont created a parallel civil union rather 
than sanctioning same-sex marriage, the new law does not create an opportimity to challenge DOMA’s 
constitutionality. Since the enactment of DOMA in 1996, the issue has not come before the U.S. 
Supreme Court for a decision. 

• Am<mg the states that ban same-sex marriage, 16 do so by law; eight do so by state constitution; and 
1 8 states ban same-sex marriage and civil unions by state constitutions. 

www.hrc.orp/yQur communitv/indcx.hlm 

B State and local government actions affecting domestic partner benefits: 

Benefits generally are regulated at the federal level by the Employee Retirement Income Securi^ Act of 1974 
(ERISA), and private employers that choose to offer domestic partner benefits must follow federal taw (see 
section above). Most recent legal activity concerning domestic partner benefits has involved state and local 
governments acting in their capacity as employers, but subject to local political and legal circumstances. As a 
result, some jurisdictions have taken very difrerent approaches to the issue, such as; 

Coimwlicut Supreme Court. Ellabtili Kcrrltmi <i «L vs, Comnitoloiier of Public Hwltli. cl »l. 

• October 28, 2008, Connecticut became the third state to legalize same sex marriage in a 4-3 ruling by 
the state’s Supreme Court. fwww.hid.staie.cl.iis/extemal/suoaDo/Case.s/ARQcr/CR289/289CRlS2.Ddfl 

• The state enacted a civil union law in 2005 that provides same-sex couples with some of the same 
rights and responsibilities under state law as marriage. Connecticut became the second state in the 
United States (following Vermont) to adopt civil unions, and the first to do so without judicial 
intervention. 

• In the case Kerrigan v Commissioner of Public Health, eight same-sex couples argued diat die state's 
civil union law was discriminatory and unconstitutional because it established a separate and therefore 
inherently unequal institution for a minority group. Citing equal protection under the law, the state 
Supreme Court agreed. 

California Supreme Court In re Marriwe Cases 

• May 15, 2008, the Califtmiia Supreme court ruled by 4-3 that marriages between people of the same 
sex ^e legal, thereby overturning an existing statutory ban on same-sex marriage. The ruling went 
into effect June 14, 2008. (www.cotii1iiifo.ca.eov/ooinions/docunients/SI47999.PDFl 

• ftoposition 8 “Limit on Marriage” would amend the California state constitution to define marriage as 
between one man and one woman. Fifty-two percent of the electorate voted in favor of Proposition 8 
in November 4. 2008, general election. The California Supreme Court agreed to consider challenges 
to Fh’oposition 8 in March 2009. (www.courtinfo.ca.eov/courts/supreme/liighprofHe/prop8.htm) 
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• TTie Massachusetts Supreme Judicial Cwiit held Nov. ! 8, 2003, that “barring an individual from die 
protections, benefits, and obligations of civil marriage solely because that petson would marry a 
person of the same sex violates the Massachus^ Constitution.” The court stayed the entry of 
judgment for 180 days “to permit the Legislature to t^e such action as it may deem a(:^ropriate in 
light of this opinion.” 

flittp://caselaw.lp,findlaw.com/script&'uetcasc.pl?couTt^ma&vol”sicslip/sicNov03c&invol=n 

• The Massachusetts State Senate asked the court for »i advisory opinion as to whether legalized civil 
unions would be sufficient for same-sex couples. Tlie court ruled on Feb. 6, 2004, that Uiey would 
not, saying, “Because the proposed law by its express tmns forbids same-sex couples entry into civil 
mwiage, it continues to relegate same-sex couples to a different status. ... The history of our nation 
has demonstrated Uiat sep^te is seldom, if ever, equal.” 

• The state court’s decision providing state recognition of same-sex marriages went into effect on May 
18, 2004. On March 29, 2004, the stale legislature narrowly passed a state constituticm amendment 
ballot measure that would overturn Goo<fri<^e. The amendment must be iq^roved a second time in 
the 2005-2006 session of the legislature. On June 14, 2007, die effort to ban same-sex marriage by 
amending die state constitution w^ defeated. 

• At diis point it is unknown what impact the Massachusetts action might have on die federal Defense of 
Marriage Act, aldiough It is speculated that a challenge arising out of a Massachusetts same-sex 
marriage (if one occurs) ultimately will test the legality of DOMA before the U.S, Supreme Court. In 
November 2004, the U.S. Supreme Court refused to hear a case trying to overturn the Massachusetts 
decision. 

San Francisco City Marriages 

• On Feb. 12, 2004, San Francisco Mayor Gavin Newsom ordered the city to begin approving same-sex 
mturiages, and since then city clerks have conducted hundreds of same-sex m^iage ceremonies. 

While state law and a voter-approved referendum passed in 2000 (Proposition 22) define mairiage as a 
union of a man and a woman, Newsom maintains that the state constitution’s broad equal protection 
clause |H'e-empts those laws. Legal challenges to the city’s action currently are underway. 

Vermonl’s Civil Union Law for Same-Sex Couples. EfCectivt July 1^2000 

• On April 26, 2000, Vermont's governor signed into law H. 847 (Act 91) establishing a system of civil 
unions for same-sex couples, effective July 1,2000. Couples entering into a civil union in Vermont 
will have the same state-guaranteed rights and privileges (and obligations) as married couples, even 
though they will not be considered “married” under state law. 

• The highly controversial law stemmed from a unanimous ruling Dec. 20, 1 999, by the state Supreme 
Court (Stan Baker et ai, vs. State of Vermom ei al.), which held that there was no state constitutional 
reason for "denying the legal benefits and protections of marriage to same-sex couples." The case 
could not be appealed to a federal court because the ruling was based on Vermont's constitution, so 
federal law did not apply. 

• The Vermont Supreme Court did not give permissiem for legalizing same-sex marriages, but instead 
ordered the state legislature to come up widi some method for implementing its decision. Because the 
legislature created a domestic partnership equivalent to marriage, employers are expected to be able to 
retain more design flexibility over their benefit plans, and ERJSA will shield self-fbnded employers 
from being forced to cover “domestic p«tners" of Vermont employees. 

Benefit Provision 

• Because ERISA pre-empts state law provisions that relate to employee benefit plans, private 
employers will not be required to recognize civil unions as marriages for the purposes of employee 
benefit plan design. The exception to this is with regard to state family leave benefits and workers 
compensation benefits, which are not ERISA-covered programs. 

• Insurers in Vermont arc required to offer coverage to parties in civil unions and their dependents if 
they offer such coverage to spouses and depend^ts. It appears that employers are not required to 
purchase such policies for their employees. Tltc insurance provisions of the law took effect on Jan. 1 , 
2001. 

Who Is Eligible for a Civil Union and fVhai Are the Rifthts and Benefits? 

• Civil imions are available to two unrelated persons of the same sex who: 

1 ) Are at least 1 8 years old. 

2) Are competent to enter a contract. 
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3) Are not already married w in a civil union. 

4) Have a guardian's written permission if they are under a guardianship. 

There is no residency requirement, but to dissolve a civil union die parties must follow the same 
procedures required for divorce. 

• Parties to a civil union have exactly the same righte and obligations as married ccmples and are subject 
to the state domestic relations laws regmding support, custody, proper^ division, and dissolution of 
the relationship. 

• Related persons who cannot many or enter into a civil union {i.e., siblings) can now enter into a 
“reciprocal beneficiary” relationship. This relationship will entitle them to more limited spousal-type 
rights than civil unions. Generally, these ri^ts relate to healdt care decisions, hospital visits, Mid 
durable power of attorney for health care (Hawaii has had a similar reciprocal beneficiaiy law since 
1997). 

• Two states have enacted civil union laws which provide all the same ri^ts Mid responsibilities as 
marriage: New Hampshire t www.gencourt.state.nh.us/leeislation/2007/HB0437.htmn and New Jersey. 
fwww.nileg.^te.ni.us/20Q6('Bills/A4000/3787 1 1 .PDF! 

San Francisco Noodiscriminatiop in Contracte-Beaefits OrdiitJinee. Effective Jan. 1. 1997 

• The Air Transport Assentation of America successfully sued the Ci^ of San Francisco, claiming 
airlines do not have to comply with the city's ordinance because the airlines’ benefit packages are 
governed by federal law, ^ecifically ERISA, which pre-empts state and local laws with regard to 
employee benefits. In an April 10, 1998, ruling, the U.S. District Court for die Northern District of 
California upheld die San Francisco ordinance except with regard to airlines. In her ruling. Judge 
Claudia Wiikens stated that the city acts as a “maiiet participant” in dealing with city contractors — 
other than airlines — and the law therefore does not violate the ERJSA pre-emption provisions. 
However, in the city’s dealing with airlines at die city-owned airport, the city acts as a regulator, and 
not a market participant, so therefore the ordinance is pre-empted by ERISA with regard to the 
airlines, the judge ruled. The ruling applies the “market participant” standard to situations where the 
city wields no more power than an ordinary consumer in its contracting relationships. 

• In November 1999, Los Angeles and Seattle joined San Francisco in enacting an ordinance that 
requires private employers that contract with the cities to provide benefits to the domestic pMdiers of 
workers. 

State and local governments as employers 

Because state and local laws tend to vary significantly, there can be sharply different approaches by state 

and local governments — acting as employers — in the benefits they offer to their workers. For example: 

• Virginia— In April 2000, the Viiglnia Supreme Court, in a unanimous ruling, struck dovm Arlington 
County’s domestic partner benefits ordinance, holding that the county had exceeded its authority under 
state law. 

• Oregon — ^A 1 998 state appellate court ruling {Tanner v. Oregon Health Sciences Unteersity), held that 
the Oregon Constitution requires all state and local government agencies to offer equal benefits to gay 
and married employees. 

For more Infomution, coniaa Ken McDonnetl, (202) 775-^367. <w see EBRI’s Web site ai www ebfi.org . 

Sources: Melody A. Cvisen, "Domestic Partner Beneilts; Employer ConsideralicHis.* Employee Benefit Practices, International Foundation of 
Employee Beneht Plans (fourth quarter 1994); Hewin Associates, Domestic Partners and Employee Benefia: 1994, Research Paper 
(Lincolnshire. IL: Hewin Associates); Hewitt Associates, Survey Findings: Domestic Partners 2000 (Lincolnshire, IL: Hewin Associates, 2000); 
Hewin Associates, Survey' Findings: Benefit Programs/or Domestic Partner Same-Sex Couples 2003 (Lincolnshire. IL; Hewitt Associates. 
2005); Hewin AsMcistes. .^eSw/nmorv; United States Salaried: 2007~2008{Linco]mhm, IL: Hewitt Associates, 2007); Barry Newman, Paul 
Sullivan. RTS, and Michele Popper, Domestic Partner Benefits: An Employer's Perspective (Newburyporl. MA: Alexander Consulting Group, 
June 1996); Wa^inpon Resource Group of Williun M. Mercer. Itw . “Vermont Enacts Civil Union Law for Same-Sex Couples.” GR/ST Report 
(May 15,2000). 

* For a listing of slates recognizing common law marriage, see Common Late Marriage at ExpertLaw. 
f www.exDertlaw.conVlibrarv^fainilv lawrcommoii law htin l) 

^The United States Ccmstittition ordinarily requires every state to accord “Full Paid) and Credit” to the laws of its sister states. Htus, a conuncar 
law marriage that is validly conlraoed in a slue where such marriages are iegal will be valid even in states where such marriages cannot be 
conttacted and may be contrary to public pcdicy. Note: Under current law, this applies to common law marries only; not all states permit 
common law marrii^es; and DOMA defines muriage as between a man attd woman (see the section on DOMA above for tqrplication to same-sex 
mteriages). For a discission of the legal issues involved inCommon Law Marriage, see ExpertLaw. 
fwwwexoertlawcnni/libfafv/familv law/common law html) 

FS-206 2/09 
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GLAD 

❖ 

EQUAL JUSTICE UNDER UW 


Gay & Lesbian Advocates S Defenders 
30 Winter Street, Suite 800 
Boston, MA 02108 
Phone: 617.426.1350 
Fax: 617.426.3594 
Website: www.glad.org 


DOMESTIC PARTNERSHIP BENEFITS: 

EQUAL PAY FOR EQUAL WORK 

By Mary L. Bonauto, Esq. 

What do American Express, Apple Computer, Blue Cross/Blue Shield of New Hampshire, the City of 
Baltimore, the University of Maine System, Walt Disney, Levi Strauss, Coors Beer and the State of 
Vermont have in common? They are all part of a growing list of private companies and public entities 
which have extended domestic partnership benefits to their employees.' These companies, colleges, 
universities, cities and towns have all discovered that providing these benefits for their employees is a pro- 
family policy that recognizes equal pay for equal work, has low costs, and is the right thing to do. 

Why Employers Should Consider Providing Domestic Partner Benefits 

Even though some same-sex couple can now access partner benefits through marriage, civil unions or state- 
registered domestic partnerships, even in those places where this access is granted, there are many reasons 
why a same-sex couple may not wish to access benefits this way. Marriage-based benefits also exclude 
non-gay couples who have chosen not to marry for personal, religious or financial reasons. Benefits are a 
significant form of compensation to employees and inequality in access can mean a considerable financial 
hardship for employees.^ It is therefore an issue of equal pay for equal work; an issue of fairness in the 
workplace. 

In addition to eliminating discrimination in access to benefits, the availability of domestic partnership 
benefits can also be important in attracting and retaining qualified employees. All else being equal, the 
quality of a benefits package can be the deciding factor in whether a particular employee will chose to work 
for one employer over another, or stay with an employer over the long term.^ 

Who Should Be Eligible For Benefits 

It is not difficult to develop a set of eligibility criteria for benefits in lieu of marital status. Most domestic 
partner plans share common parameters: (1) the employee and partner must be unmarried adults and 
competent to contract; (2) they must not be related by blood in a way that would bar marriage; and (3) they 


' For a current list see the Human Rights Campaign publication. The Slate of the Workplace for Gay, 
Lesbian, Bisexual and Transgender Americans, at 

^ So-called "Ifinge benefits," including health coverage, can account for as must as thirty percent of an 
employee's compensation. Melody A. Carlsen, Domestic Parmer Benefits: Employer Considerations . 
Employee Benefits Practices, 3 (InmtI. Found. Employee Benefit Plans, 4th Qtr. 1994); U.S, Chamber 
Research Center, Employee Benefits at 18, Table 6 (U. S. Chamber of Commerce Research Center, 1992 
Edition). 

’ See Stanford University Committee on Faculty and Staff Benefits, Report of the Subcommittee on 
Domestic Partners' Benefits (June, 1 992) pp. 1 2-38. This is by far the most comprehensive examination of 
the philosophical and practical underpinnings of employee benefits plans. It analyzes family benefits as an 
efficient compensation strategy, as a means of maximizing available tax benefits for employees, as a means 
of providing health coverage of the otherwise uninsured, as needs-based compensation and as a subsidy to 
families. 
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must be in a close and committed relationship with one another." In addition, some plans require employees 
to reside together or intend to do so and to have some degree of financial interdependence.’ Virtually all 
plans require the employee to notify them in writing if the partnership terminates. 

These requirements are traditionally put in the form of an affidavit to which both partners attest. Some 
employers also require employees to sign a statement which warns of the legal consequences of providing 
false information, including dismissal of the employee and reimbursements for benefits paid.* 

The other principal question is whether an employer may offer benefits to same-sex couples only, or must 
also offer benefits to unmarried heterosexual partners. According to leading authorities like the Stanford 
Report (see note 2), it is good practice to provide benefits to both same and different sex couples. The most 
common reasons why some employers choose to include only same-sex couples are that (1) these 
individuals cannot choose to marry while heterosexual couples can and (2) lower costs.’ 

What Benefits Should An F-mnlover Offer 

The short answer to this question is that the same benefits that are available to the spouse of a married 
employee should be extended to the domestic partnership. Certainly, the most important benefit is health 
insurance. Other benefits that can be included are death and bereavement leave, and the voluntary inclusion 
of domestic partners in the provisions of the Family and Medical Leave Act so that employees may take 
leave to care for their domestic partners and the children of their partners. Similarly, employers are not 
required to extend domestic partnership benefits under COBRA but some companies have devised plans 
that provide continuation of coverage for domestic partners upon the termination or the death of the 
employee. It is worth noting that some of these benefits cost employers next to nothing. 

Concerns About Cost Are Easily Answered 

The data accumulated for over 10 years by employers across the country shows that fears about domestic 
partnership benefits being too expensive are largely unfounded. The Wall Street Journal long ago reported, 
"the added benefits turn out to be surprisingly cheap."* Hewitt and Associates concluded in its 1994 
Domestic Partners and Employee Benefits Report that "[generally speaking, and contrary to warnings and 
predictions by insurers and others, extending coverage to domestic partners has not resulted in statistically 
significant differences in cost."* The Stanford Report projected that for employers with a same-sex only 


" Osborne, The New Beneficiaries . Plan Sponsor 34, 36 (Nov. 1994). 

’ See Claser & Wolf, Facing Domestic Partner Issues . Business & Health 53 (Feb. 1994); Laarman, 
Employer Health Coverage for Domestic Partners-ldentifring the Issues . Employee Rel. L. J. (Mar. 22, 
1993). 

* However, many industry analysts confirm that "this type of abuse. . . has not been reported among 
employers providing the benefit." See "Domestic Partner Benefits: Employer Considerations", Employee 
Benefit Practices (4th. Qtr. 1994) at 4-5; Laarman at 3 (employers have reported no cases of abuse). 

’ People are invited to call Gay & Lesbian Advocates & Defenders (800-455-GLAD or 617-426-1350) for a 
technical legal analysis and case updates. 

* David Jefferson, "Gay Employees Win Benefits for Partners at More Corporations," Wall Street Journal . 
Mar. 1 8, 1994, at I . See also . Barge, More Firms Offer Benefits to Gav Couples . ABA Journal at 34 (June 
1995) 

’ Hewitt and Associates is an international firm of consultants and actuaries which works with employee 
benefit and compensation programs. Hewitt and Associates, Domestic Partners and Employee Benefits 
1994 at 7 (1994). 

This document contains legal information, not legal advice. For legal advice about a specific situation you must 

consult an attorney. 

Founded in 1978, Gay & Lesbian Advocates & Defenders (GLAD) is New England's leading legal rights 
organization for lesbians, gay men, bisexuals and people living with HIV. GLAD 's mission is to achieve 
full equality for all individuals in these groups, primarily through impact litigation and education 
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plan only 0.3 to 0.7% of employees would enroll while for unmarried heterosexual couples that comparable 
projected enrollment figure is 0.5 to 2.5%. At these levels, cost increases range from 0.5 to 1. 5%.'“ 

Adverse selection, or the fear that employees would choose to enroll their unhealthy friends as domestic 
partners, "has not been a problem."" Similarly, some employers are concerned that their costs will increase 
because by enrolling same-gender gay couples, they may face increased claims for HIV-related care, and 
that this increase will adversely affect the cost of their entire plan. This fear is unfounded and based on 
misinformation. AIDS and HIV do not solely affect gay or unmarried people. While gay men may be a 
higher risk of HIV infection, male couples do not incur costs for pregnancy and childbirth, which are 
commonly high. Similarly, lesbians, who tend to place their partners on plans four times more frequently 
than gay male employees, have a lower risk of HIV infection that either gay men or heterosexuals." 

The participation rate for domestic partner plans tends to be very low. Frequently, the partners of unmarried 
employees have insurance through their own employers. Sometimes, too, gay and lesbian employees do not 
want to make their relationships known to others for fear of discrimination or to maintain personal privacy. 
Perhaps most significantly, pursuant to Internal Revenue Service Rulings, health insurance coverage 
provided to the unmarried partner of an employee is considered taxable income, which can be a significant 
expense to the employee. This is discussed further below." 

The Tax Consequences of Domestic Partnership Benefits 

Unless the employee’s partner qualifies as a legal dependent for health insurance purposes, the employee 
will be taxed on the amount by which the fair market value of the health coverage exceeds the amount, if 
any, paid by the employee with after-tax dollars for the cost of the coverage." The IRS has spelled out the 
details of this policy in private letter rulings which should be carefully reviewed by all employers 
considering implementing a domestic partnership plan. In order to avoid any misunderstandings with 
employees, most employers include a statement about tax consequences in the affidavit which the employee 
is asked to sign. In addition, some employers give employees an additional handout relating to tax 
consequences at the time the employee enrolls in the domestic partnership plan. 


Revised March 2008 


" Stanford Report at 43, 52. 

' ' Hewitt and Assoc, at 5. See also Lee Badgett, "Equal Pay for Equal Work", 80 Academe 26, 30 (May- 
June 1994). 

" Employee Benefit Practices at 4. 

" See Laarman at 6. In contrast, health insurance coverage for spouses of employees is not treated as 
taxable income to the employee. See for example IRS Private Letter Ruling 960301 1 (January 1996). 

" For a discussion of the taxation on domestic partner benefits see the publication, Unequal Taxes on Equal 
Benefits, done by the Williams Institute at 

http://www.americaiiproia'ess.org/issues/2007/12/pdf/dome5tic partneis.odf 

This document contains legal information, not iegai advice. For legal advice about a specific situation you must 

consult an attorney. 

Founded in 1978, Gay & Lesbian Advocates & Defenders (GLAD) is New England's leading legal rights 
organization for lesbians, gay men, bisexuals and people living with HIV. GLAD 's mission is to achieve 
full equality for all individuals in these groups, primarily through impact litigation and education. 
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Domestic Partner Benefits 

Employer Trends and Benefits Equivalency for the GLBT Family 

By Samir Ludier, Workplace Projea Manager © 2006 

Domestic partner benefits, offered to an employee’s unmarried partner, are 
essential for an employer that wishes to harness the full potential of all 
employees. As of 2004, the average benefits plan constituted nearly one-fifth of 
total compensation packages for employees, with roughly half of that devoted to 
health insurance. For most gay, lesbian, bisexual or transgender employees, the 
portion of those benefit plans that covers an employee’s dependents — 
traditionally, the employee’s spouse and children — is unavailable, creating 
significant disparity in compensation and the inferred value of that employee’s 
contributions to the company. 


find employers with 
domestic partner 
health benefits 



Data from the U.S. Department of Commerce for 2004 shows that employers 
are devoting a growing share of total annual compensation costs — including 
wages, salaries and benefits — to benefits plans, health benefits in particular. 
Wages and salaries now hold just 81 percent of employers’ total compensation 
costs, compared to 95 percent in 1950.' As the cost of health insurance continues 
to rise, benefits are a matter of increasing importance to employees and their 
ftmilies. A total of 31 percent of Americans received employer-provided health 
insurance as a worker's dependent as of 2003.^ 

Meanwhile, the costs of adding domestic partners to the employer’s overall 
benefit package have proven minimal to the employer. A 2005 Hewitt Associates 
study revealed that the majority of employers experience a total benefits cost 
increase of less than one percent. * 


Figure 1: Domestic Partner Health Benebu — Fortune 500, By Year 
Human Rights Campaign Foundation 



1992 1993 1994 199S 1999 1997 1998 1999 2000 2001 2002 2003 2004 2005 2000 
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The number of employers offering domestic partner benefits, along with the 
competition for recruiting and retaining talented employees, steadily increased 
over the last decade, with 49 percent of the Fortune 500 largest corporations 
offering domestic partner health benefits as of March 1, 2006 (see Figure 1). 
Employers increasingly look to domestic partner benefits as a means to promote a 
diverse workforce and ensure maximum employee productivity. The 2005 
Ffewitt study indicated that the prevailing reason most companies currently offer 
domestic partner benefits is to attract and retain employees.^ 


Designing a benefits package that appeals to a diverse workforce enables an 
employer to maintain a recruitment edge and demonstrates that the employer 
values diversity. Employee morale and productivity have been found to improve 
in work environments where individuals believe the employer demonstrates that 
it values its employees.' According to a November 2005 Gallup poll, an 
employee’s satisfiiction with his or her employer, willingness to stay with the 
employer and inclination to recommend the employer to others are all strongly 
and positively related to the company’s diversity policies. In particular, just being 
aware of a company’s diversity policy makes a big difference in levels of 
satisfiiction, retention and loyalty; according to Gallup, “Companies which take 
the time and effort to develop clear and fair diversity policies benefit both the 
employees and the company itself.”* 


Finally, the consumer-oriented employer that treats its employees equally stands 
to gain not just with its own workforce but with the GLBT consumer market, 
valued at $641 billion for 2006.^ Sixty-nine percent of GLBT people indicated 
their shopping decisions would be influenced by comjianies’ workplace policies 
supporting equal and fair treatment of GLBT people.* 


Page 2 
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Prevalence 

As of March 1, 2006, 49 percent of the Fortune 500 and 78 percent of the 
Fortune 100 largest corporations offered health benefits to employees’ domestic 
partners, compared to just 25 percent of the Fortune 500 in 2000. The Human 
Rights Campaign Foundation’s complete list of employers that offer domestic 
partner health benefits is available online — at wtuw. hrc. orr/workplace/dpbsearch 
— and is continually updated. 

In addition to the HRC Foundation’s annual State of the Workplace report, 
statistics on the prevalence of domestic partner benefits are available from 
Business & Legal Reports, Hewitt Associates, Kaiser Family Foundation, Mellon 
HRIS and the Society for Human Resource Mant^ement. Some of this data has 
been provided in abrogate form in Table 1 below; please refer to the original 
reports for more detailed information. 


Although the studies are distinct in terms of their size and composition between 
small, medium and large businesses, their results are clear; r^rdless of business 
size, the trend toward domestic partner benefits is increasing, with substantial 
gains among the largest employers. 

Table 1. Availability of Domestic Partner BeneBts — 1997-2005 


Name of Survey 

Hewitt 

Benefits 

Programs 

for 

Domestic 

Partners 

2005 

SHRM 

Beaefits 

Survey 

BLR’s 
2005 
Survey of 
Employee 
BeneRts 

MeUon 

Non- 

traditional 

Family 

BeneRt 

Coverage 

Survey 

2004 

SHRM 

BeneRts 

Survey 

Kaiser 

Family 

Foundation 

2004 

Health 

BeneRts 

Survey 

SHRM 

Domestic 

Partner 

Benefits 

Mini- 

Survey 

Month, Year 

lun-05 

100-05 

}an'05 

Aug-04 

lun'04 

2004 

Jan-97 

% Avaiiabiiity 
All Employers 

56%* 

32%* 

19%‘ 

31%'’ 

27%' 

14%' 

7%* 

% Availability 
Lg. Employers 

n/a 

44% 

n/a 

34% 

36% 

15% 

n/a 

% AvaiiabiiiQ' 
Med. Employers 

n/a 

30% 

n/a 

26% 

25% 

n/a 

n/a 

% Availability 
Sm. Employers 

n/a 

21% 

n/a 

18% 

22% 

14% 

n/a 


Survey Composition: Number of employers surveyed, percentage of large employers (1,000-plus 
employees), medium employers (100-999 employees) and small employers (1-99 employees). 

' This study was composed primarily of large employers. 28 1 employers surveyed; 89% large 
employers and 11% medium or small employers. 

^ 363 employers surveyed: 35% large employers, 39% medium employers and 26% small 
employers. 

‘ 3,000-plus employers surveyed. A breakdown of this survey’s employer size was nor available. 

’’ This study was composed primarily of large employers. 568 employers surveyed: 70% large 
employers, 21% medium employers and 8% small employers. 

* 459 employers surveyed: 19% large employers, 43% medium employers and 34% small 
employers. 

’ 1 ,378 employers surveyed. A breakdown of this survey’s employer size was not available. 

* 777 employers surveyed. A breakdown of this survey’s employer size was not available. 
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Legal Requirements 

The information in this document does not constitute legal advice. For assistance with legal 
questions s{iecific to your situation, please consult an attorney. 


Today’s federal non-discrimination laws do 
not include “sexual orientation” or “gender 
identity or expression.” However, a growing 
number of states are revising their state non- 
discrimination laws for private employment 
to include either or both terms. As of March 
1, 2006, 17 states and the District of 
Columbia prohibit discrimination on the 
basis of sexual orientation; seven states and 
the District of Columbia prohibit 
discrimination on the basis of gender identity and/or expression. Also, many 
states prohibit employers from discriminating against employees based on marital 
status. These laws have no explicit requirements regarding benefits plans for 
same-sex couples. 


Find laws and legislation in your state - 

u'u'u/. hn\ orf/ynurcommunily 


Despite the federal Defense of Marriage Act and similar laws at the state level, 
there is no legislation or legal precedent that prohibits private employers from 
providing domestic partner benefits to employees. 


Federal Requirements 

As a general rule, existing legislation surrounding benefits (e.g.: the Employee 
Retirement Income Security Act, the Consolidated Omnibus Budget 
Reconciliation Act, the Family and Medical Leave Act) should be considered 
legal floors; for example, employers have the option of extending COBRA and 
FMLA benefits to include an employee’s same-sex partner, even though they may 
not be required to do so. 


State Requirements 

Employers whose operations reside entirely within one state typically must ensure 
compliance with that state’s same-sex partner recognition and benefits 
regulations, to the extent that they exist. See Table 2 on page 5 for the current 
list of states with legal same-sex relationship recognition. Again, there are 
currently no regulations at the state level that prohibit private employers from 
recognizing an employee’s same-sex partner for the purpose of compensation in 
the form of benefits. 


Those insured plans that are subject to Massachusetts insurance regulations must 
cover same-sex spouses on the same terms that they cover opposite-sex spouses. 
Although employers with federally regulated health plans have discretion as to 
whether or not to provide health benefits to state-recognized same-sex 
relationships, most employers in Massachusetts have extended benefits to married 
same-sex couples. 
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Please refer to Gay & Lesbian Advocates & Defenders’ website — 
www.^ladotv/Mns/HealthBenefitsAfierGoodrid^eJnml — for more information 
particular to same-sex marri^e in Massachusetts. 

Employers nationwide are now faced with questions from employees who have 
married in Massachusetts or in other countries about eligibility for full spousal 
benefits. Those that have already implemented domestic partner benefits 
programs are prepared for many of the contingencies chat a state’s recognition of 
same-sex relationships raises. Forward-looking employers acknowledge that the 
recognition of committed same-sex relationships on par with opposite-sex 
married relationships across the United States is better for business, panicularly 
as employees are asked to move from one state to another. Employers will face 
challenges when attempting to relocate employees from a state with same-sex 
partner recognition to a state that actively limits the legal status of same-sex 
partners. 


Table 2. Stans with Same-Sex Reladomhip Recognition 


California 

Connecticut 

District of 
Columbia 

Hawaii 

Maine 

Massachusetts 
New Jersey 

Vermont 


Effective Jan. 1 , 2005, the state’s domestic partner registry was expanded to 
confer almost all of the state-level spousal rights and responsibilities on 
registered couples. 

Effective Oct. 1, 2005, same-sex couples in Connecticut may enter into 
civil unions with almost all the benefits of marriage under state law. 
Effective July 8, 2002, leistered domestic partners are entitled to the same 
ri^ts as legal family members to visit their domestic partners in the 
hospital and make decbions concerning the treatment of a domestic 
partner’s remains after the partner’s death. In 2004, the law was enhanced 
to allow re^stered domestic partners to add each ocher to a real estjuc deed 
without paying recording taxes. 

Effective July 8, 1997, the state offers “reciprocal beneficiary” status to 
same-sex couples, vdth limited benefits relative to married couples in 
Hawaii. Afforded beneBts include certain rights and obligations associated 
with survivorship, inheriunce, property ownership and insurance. 

Effective July 30, 2004, a state domestic partner registry provides registered 
couples with inheritance rights, next-of-ldn status, viaim’s compensation 
and priority in guardian and conservator rights. 

Effective May 17, 2004, the state offers civil marria^ licenses to same-sex 
couples. 

Effective July 1 1 , 2004, the state offers “domestic partner” status to same- 
sex and some opposite-sex couples. The status allows the partner to be 
treated as a dependent for the purposes of administering certain retirement 
and health benefits. 

Effective July 1 , 2000, same-sex couples in Vermont may enter into civil 
unions that entide the couples to the more than 300 state-level rights and 
responsibiliues extended to opposite-sex spouses. 
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Equal BeneHcs Ordinances 

As of March 1 , 2006, 1 1 cities and the state of California have enacted an “equal 
benefits ordinance’* that requires contractors with the government entity to 
extend benefits to same-sex domestic partners. To comply with such a law, a 
contractor that offers health insurance and other benefits to employees’ spouses 
must offer equivalent coverage to an employee’s domestic partner. Similar laws 
surrounding bidding preference or fund disbursement have been passed in four 
other cities. For more information on equal benefits ordinances, refer to the 
HRC Foundation website — at www.hrc. or^/workplace/ebo . 


' California (cflPective jan. I, 2007) 


• 1-os Angeles. Calif. 

• Oakland. Calif. 

• San Francisco. Calif. 

• vSan MateoCoumy. Calif. 


• Miami Beach. Fla. 

• Minneapolis. Minn. 

• King Coiincy. Wash. 

• Olympia. Wash. 

• Seattle. Wash- 

• Tumwater. Wash. 


Costs and Rates of Enrollment 

The foremost concerns surrounding the extension of health benefits to domestic 
partners focus on the particular costs related to same-sex couple health coverage 
and the rates of enrollment. 


A 2005 Hewitt Associates smdy revealed that the majority of employers — 64 
percent — experience a total financial impact of less than 1 percent of total 
benefits cost, while only 5 percent of employers experience financial impacts of 3 
percent or greater of total benefits cost.’ 

Furthermore, according to the Society for Human Resource Management, 
employers that have offered domestic partner benefits report that coverage for 
domestic partners is no more expensive than coverage for other dependents. 
Although some people assume that HIV/AIDS will increase the number of 
catastrophic claims, those diagnoses have proven similar in cost and incident rate 
to most other life-threatening illnesses such as cancer and heart disease. ” 

A 1997 Hewitt Associates study revealed that the impact on companies’ costs 
“has been minimal, with the addition of domestic partners, regardless of whether 
cover^e was extended to same-sex or opposite-sex domestic partners. Companies 
report increases in medical claims of less than 1 percent after domestic partner 
coverage was introduced.”" A 2000 Hewitt Associates survey confirmed that 
adding health benefits for domestic partners is no more expensive than insuring 
spouses. 

Similarly, rates of enrollment have not been particularly high. Possible 
explanations most commonly cited for this are that same-sex domestic partners 
are likely already covered by their own employer, or that the employee is simply 
unwilling to disclose their sexual orientation for fear of discrimination. 
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Tax Implications 

The information in this document does not constitute legal advice. For assistance with legal 
questions specific to your situation, please consult an attorney. 

Although the Internal Revenue Service has determined that a domestic partner is 
not considered a “spouse” under federal tax law, in certain circumstances, 
domestic partners may be able to qualify as a “dependent” under the definition of 
a “qualifying relative” of Code § 152 for purposes of receiving tax-free employer- 
provided health plan coverage. To qualify as a “dependent,” the domestic partner 
must (1) have the same principle address as the employee/ taxpayer for the year 
and be a member of the employee/taxpayer’s household; and (2) receive from the 
employee/taxpayer more than half of his or her individual support for the year. 
Significantly, a domestic partner or a parmer’s child need not also be claimed by 
the employee/ taxpayer as a “dependent” on the employee/ taxpayer’s federal tax 
return to be eligible for tax-free health coverage. 


For a domestic partner and the partner’s children that do not qualify as 
dependents under Code § 152, employers must report the fait market value of 
their health plan coverage — typically the portion of the premiums paid by the 
employer attributable to insurance coverage for the partner or partner’s children 
— as imputed income for the employee for tax purposes, thereby raising both the 
employee’s taxable gross income and the employer’s payroll taxes. Furthermore, 
payroll deductions to cover a non-qualifying domestic partner and the partner’s 
children must also be taken on an after-tax basis. 


State recognition of same-sex relationships may provide opportunities for tax 
relief for purposes within that state. 

Legislation was introduced in the 108th and 109th sessions of Congress to 
remove the federal tax burden on both employees and employers with respect to 
domestic partner health coverage. Employers interested in supporting the 
Domestic Fanner Flealth Benefits Equity Act and joining the Business Coalition 
for Benefits Tax Equity should refer to the HRC website — at 


Flexible Spending Accounts. Presently, medical expenses incurred by or on 
behalf of domestic partners (and their children) that are not qualifying 
dependents under Code § 1 52 are not eligible for tax-free reimbursement from 
an FSA. 

Health Savings Accounts. As with an FSA, medical expenses incurred by or on 
behalf of domestic partners (and their children) that are not qualifying 
dependents under Code § 152 are not eligible for tax-free reimbursement from 
an HSA. Questions surrounding HSAs as they relate to domestic partners are 
complex and should be referred to an attorney. 

Grossing Up. An increasing number of employers account for existing federal 
and state tax inequities by “grossing up” an employee’s salary to cover the cost of 
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additional taxes from the imputed income of domestic partner benefits. As of 
March 1, 2006, 18 companies have informed the HRC Foundation that they 
offer this benefit to employees. They are: 


Alston 6c Bird LLP 


Bright Horizons Family Solutions Inc. 
The Coca-C^ola Oirnpany 
Eli Lilly &: Co. 


General Electric Co. 

Keyspan. Corp. 

Kimpton I locel &C Restaurant Group Inc. 
Levi Strauss &: Co. 


MeadWestvaco Corp. 
Merck &: Co. Inc. 
PacifiCorp 

Providian Financial Corp. 
Southwest Airlines Co. 
UnumProvident Corp. 
Waste Managenient IoCa 


Soft Benefits 

Employers are generally free to extend most benefits to employees’ domestic 
partners, such as expanding fiimily and medical leave to care for a domestic 
partner or expanding bereavement leave so it can be taken in the event of a 
domestic panner’s death. 

An employer that implements a domestic partner benefits program should, in the 
spirit of equal compensation and fairness, and with the goal of motivating and 
retaining employees, evaluate the entire benefits package for consistent treatment 
between spouses and domestic partners and/or a domestic partner’s dependents. 
This review may also include corporate culture and climate practices relating to 
an employee’s family, such as invitations to corporate events or access to 
corporate facilities for family members, if applicable. 

The HRC Foundation tracks employers that provide domestic partner-inclusive 
FMLA-like benefits, COBRA-like benefits continuation, bereavement leave on 
behalf of the spouse/partner, employer-provided supplemental life insurance for 
the spouse/partner, relocation and travel assistance, adoption assistance, qualified 
joint and survivor annuity for spouse/partner, qualified pre-retirement survivor 
annuity for spouse/partner, retiree healthcare benefits and employee discounts. 

As of March 1, 2006, the HRC Foundation was aware of 216 large employers 
that extended FMLA benefits to include leave on behalf of a same-sex partner 
and 232 large employers that offered COBRA-like benefits for an employee’s 
same-sex partner. 

Suggested language for these policies can be found on the HRC Foundation 
website — at www.hrc.orv/workphice — and on the Society for Human Resource 
Management website — at www.shmt.orr . 

For more information on spousal equivalency, refer to the HRC Foundation 
website — at ummi.hrc.nr^/workplace/dbb . 
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Benefits Eligibility and Best Practices 

The decision of whether to include same-sex partners or same- and opposite-sex 
partners in a domestic partner benefits program is up to the employer. Many 
employers have chosen to include both on the grounds of not discriminating on 
the basis of sexual orientation, while others have opted to only include same-sex 
partners due to the foct that they are precluded from obtaining the rights and 
responsibilities of civil marriage. 

In the absence of a state or local registration of a domestic partnership or other 
legal status, some employers require that a notarized domestic partnership 
affidavit be submitted before making changes to an employee’s benefits 
enrollment. While a January 2005 Business & Legal Reports study found that 
the number of employers utilizing domestic partnership affidavits is in overall 
decline, many employers still use them.” Most employers do not require 
documentation indicating the establishment of a civil opposite-sex marriage. Care 
should be taken to treat all employees the same way when asking for proof of 
relationships. 


Common stipulations for the persons establishing a domestic partnetship, in the 
absence of a state or local registration of a domestic partnership, include that the 
individuals: 

• Be 1 8 or older 

• Be unmarried 

• Not be related to each other 

• Have an intimate, committed relationship of mutual caring of at least six 
months’ duration 

• Live together 

• Not currently have a different domestic panner or spouse 

• Agree to mutual fiscal and legal responsibility for each other 


'While some employers elect for a longer minimum period of time residing 
together, a period longer than 12 months is considered an unnecessary hardship 
imposed on the employee, particularly given the absence of similar standards for 
opposite-sex spouses. The 2005 Hewitt Associates study found that 52 percent of 
companies require a period of one year, while 44 percent require a period of six 
months. ” 


Eligible Dependents and Beneficiaries. Employers that recognize an employee’s 
domestic partner for benefits purposes should ensure that the domestic partner’s 
children are covered as eligible dependents when possible. Employers should also 
ensure that their policies surrounding beneficiaries include domestic partners 
when possible. 

Finding a Carrier 

Insurance plans provided through a third party must be approved by the 
appropriate regulatory body within the state where the insurance policy is issued. 
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The San Francisco Human Rights Commission maintains a state-by-state 
database of insurance carriers that provide plans inclusive of same-sex partners on 
its website — at mission.sfvov.orv/hrcdpip — that covers the typical range of 
employer-provided insurance options. 

Employers that have difficulty finding reasonable coverage in one state may be 
able to utilize operations in a different state in order to obtain cover^e. 


Union Employees 

Employers negotiating a union contract should ensure that the contract language 
includes domestic partner benefits. Pride at Work, the GLBT constituency group 
of the AFL-CIO, provides resources for sample contract language on its website 
— at wwu'.prideatwork. orv (paid registration is required). 


Non-Profit Organizations 

The HRC Foundation has tracked 129 not-for-profit institutions that provide 
same-sex partner health benefits, including AAFfP, the American Medical 
Association, the Brookings Institution, Pew Charitable Trusts and the World 
Bank Group. The complete list is available on HRC’s website — at 
wumi. hrc. orv/employersearch . 

Announcing Domestic Partner Benefits to Your Organization 

when announcing benefits for domestic partners, it is important to state clearly 
that the policies are designed to foster an atmosphere of fairness and professional 
respect at work, and not to change personal values. Domestic partner benefits are 
a business imperative, a tool for attracting and keeping the best employees and a 
means of improving employee productivity. If a GLBT employee resource or 
affinity group exists at your organization, make sure to utilize the group to 
inform your employees that the benefits exist. 

Be straightforward about the tax implications so as to avoid confusion, and if 
there are any major discrepancies in benefits between opposite-sex spouses and 
same-sex partners, be clear about why the disparity exists and how that might 
change in the future. The most important aspect of this process is for the 
employee to feel valued and that they can trust that the employer will do the 
right thing. 
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For more information contact: 
Workplace Project 

Human Rights Campaign Foundation 
1640 Rhode Island Ave NW 
Washington, DC 20036 

202/628-4160 
TTY: 202/216-1572 
workpiace@hrc.org 
hrtp://www.hrc.org/workp{ace 


‘ “Finances of Employee Benefits: Health Costs Drive Changing Trends,” Employee Benefit 
Research Institute, December 2005. Available at hnp://www.ebri.org/pdf/EBRI Notes 12- 
2QQ53.pclf . 

^ “The Uninsured: A Primer. Key Facts About Americans Without Health Insurance,” The 
Henry j. Kaiser Family Foundation, December 2003. Available at 

htrp;//www.kfforg/unit\sured/loa dcr.cfni^urU/commQnspQc/securicv/ getfile.cfm&:PagelD«293 

45 . 

* "Benefit Programs for Domestic Partners fic Same-Sex Spouses,” Hewitt Associates. 

Lincolnshire, III.: July 2005. 

* Ibid. 

* "Fundamentals of Employee Benefit Programs, Part Four; Other Benefits,” Employee Benefit 

Research Institute, 2005. Available at 

h»p://ww\v.ebri.org/pdf/pubjicaiions/books/hindamentals/Fnd05,PrtQ4.Chp38.pdr . 

* “Employee Discrimination in the Workplace,” The Gallup Organization, Nov. 10, 2005. 
Available at 

h[tp://www.shrm.o.rg/hrre.sou publishcd/Hmplovee%20Dis.cr_imina^tiQn%2ilLn%20 

rhe%20Workplacc%20Poll%20by%2QGallup%20Qrganization-pdf 
^ “Gay Buying Power Projected at $641 billion in 2006,” Witeck-Combs & Packaged Facts, Feb. 
1 4, 2006. Available at hcrp://www.wicedtcombs.com/pdiypr/2Q0602i4 buyingpnwer.pdf . 
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“ “Update to 1994 Study of Domestic Partner Benefits,” Hewitt Associates, January 1997. 

“2005 Surv^ of Employee Benefits,” Business & Legal Reports, January 2005. Available at 
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Summary of Findings 

As THE LEADING SOURCE OF HEALTH INSURANCE, EMPLOYER-SPONSORED BCURANCE COVERS ABOUT 158 MILLION NONEIDERLY PEOPLE 

IN America.* To provide current information about the nature of employer-sponsored health benefits, the Kaiser Family 
Foundation (Kaiser) and the Health Research and Educational Trust (HRET) coNDua an annual national survey of 

PRIVATE AND PUBLIC EMPLOYERS OF THREE OR MORE WORKERS. 


EXHIBIT A 

Increases In Health insurance Premiums Compared to Other Indicators, 1988-2007 



19U 1989 1990 1993 1996 1999 2000 3001 3003 3003 2004 3003 2006 2007 

■ HEALTH 

13.0 18.0 14.0 8.5 0.8 S.3» 8.3* 10.9* 12.9* 13.9 lU* 9.2« 7.T« 6,1* — INSURANCE 

PREMIUMS 


3.9 S.1 4.7 3.3 2.9 2.3 3-1 3.3 1.6 2.2 2.3 3,5 5,S 2,6 _OV£RAl,L 


3.1 4.2 5.9 2.5 3.3 3.6 4.0 4 0 2.6 3.0 2.1 2,7 3.8 3.7 

'Eillin«t« U st4li>tlc«8)r OINcreni from cMlmaie for il>e previous )r*»r thewn |p<.05). No »ui>n)<4l (Kit ore cooduncd 
for y4»rs pftorto 1999. 

Note^ 0414 on pramivm InciNxs r«0«ci iht cotl of health insuronce premiums for a femOy of four. The average 
premium irtcreaso is w e ig ht ed by covered woiliers. 

Source; Katsef/WtT Survey of Employer-Sponsored Health RerveRts, 1999-2007; KPMC Survey of Employer- 
SponsoredKeahhBei>efrts> 1993. l996;TSe Health InsurerKeAssoclatlonofAmeriulHIAAX 1988. 1989. 1990; Bureau 
of labor Statistics, Consumer Price Index. U.S. City Average of Annual Inflation (April to April), 1968-2007: Bureau of 
labor Statistics. SeasorsaflyAdNsted Data from the Current Employment Statistics Surv^ 1988-2007 (April to April). 


The key Findings from the 2007 survey 
indiKie the fourth tmnsecudve }%ar of a 
lower rate of growth for health insurance 
premiums, the lowest slnw 1999. 
However, as in prior years, the averi^e 
premium increase continues to outpace 
workers’ earning and inflation. The 
types of plans in which workers enroll are 
similar to last year. The percentage of 
employers sponsoring insurance remains 
stable, with no signiRcant increase in the 
percentile of employers ofiering high- 
deductible health plans with a saving 
option (HDHP/SO). 

The 2007 survey repeated the detailed 
questions r^rding deductibles and 
out-of-pocket maximum amounts that 
were introduced in the 2006 survey 
and expanded the number of questions 
on office-visit and other types of cost 
sharing. 


HEALTN INSURANCE 
PREMIUMS 

Between spring of 2006 and spring 2007, 
premiums increased an average of 6.1% 
for employer-sponsored health insurance, 
a slower rate than the 7.7% intrease in 
2006 (Exhibit A).^ This is the fourth 
consecutive year with a lower rate of 
growth than the previous year, and the 
lowest rate of growth since 1999, when 
premiums increased 5.3%. Even as 
premium growth moderates, the rate of 
inciease continues to be higher than the 
^owih in workers’ earnings (3.7%) and 
inflation (2.6%). 

While the average premium increase is 
6.1% in 2007, 10% of covered w)ri«rs 
are employed by firms that experienced 
premium increases of greater dian 15%, 
and 46 % are in firms wich premium 


increases of 5% or less. The rate of 
growth was similar frur small firms (3-199 
workers) and lar^ firms (200 or more 
wodiers) and for fully insured and seif- 
funded plans. 

The average annual total premium cost is 
$4,479 for single covers^ and $12, 106 
for femily coverage (Exhibit B). Average 


premiums for single and frmily covenge 
are similar for small firms (3-199 i^rkere) 
and large firms (200 or more workers). 
Awtage premiums for HDHP/SOs are 
lower than the overall airerage for all plan 
types for both sir^e and frmiiy coverage 
(this premium amount does not include 
any emplojrer connibutions to savings 
account options). 


THE KAISER FAMILY FOUNDATION .'.MO HEALTH RESEARCH AND EDUCATIONAL TRUST 
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EXHIBIT B 

Average Annual Firm and Worker Premium Contributions and Total Premiums for Covered Workers for Single and Family 
Coverage, by Plan Type, 2007 



SI WORKER CONTmSUTION 

EsItmaM of Total Pramium Is statistk^ from All Plans estimate by <overa9e type Hi FIRM CONTRIBUTION 

Source; KaiserAIRET Survey of Employer-Sponsored Health BeneBrs, 2007. 
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About 80% of workers with single 
coverage and 94% of workers with family 
covers contribute to the total premium 
for their coverage. The average annual 
worker contributions for single and huntiy 
ojvcr^e are $694 and $3,28!, respectively, 
and are significantly higher than the 
amounts leportcd in 2006. For singfe 
coverage, workers in small firms 
(3-199 wofkera) contribute less on average 
than workm in la^ firms (200 or more 
workere) ($561 vs. $759). 

This trend reverses for family cowr^, 
where workers in small firms contribute 
significantly more than workera in large 
firms ($4,236 vs. $2,831). While the 
dollar amounts are increasing, the share 
of the premium paid by covered workers 
remains stable. In 2007, the aven^ 
percentage of die premium paid by 
owered workers is 16% for single coverage 
and 28% for family cover^, similar to 
die percentages reported for die last several 
years. However, for sii^e coverage, over 
one-fifdi of workers pay greater than 
25% of the total premium while another 
fifth pay no contribution. For family 
covetj^, 47% pay greater than 25% of 
the total premium and only 6% have no 
contdbudon (Exhibit C). 

The majority (57%) of covered workers are 
enrolled In preferred provider organizations 


(PPOs). Health malnrenance oi^nizations 
(HMOs) c»ver 21%, fidlowed by poim-of- 
servicc (POS) plans (13%). HDHP/SOs 
(5%), and conwntkmal plans (3%). 

EMPLOYEE COST SHARING 

In addition to their prelum 
contributions, most covered woikers 
foce addidonal payments vdien they use 
healdi care services. In PPOs, 71% of 
(Xivned ^rkers with single coverage 
have a general annual deductible that 
they pay before coven^ for most services 
begins. Almost half (48%) of workers in 
POS plans and about 18% of woikers m 
HMOs foce a general annual deductible 
for single coverage. Many workers with 
no deductible have other forms of cost 
sharing for office visits or other services. 

Tlie average general annual deduaibles 
(for workers mch a deductible) for single 
coverage are $461 for workers in PPOs, 
$401 for workers in HMOs, $621 for 
workers in POS plans, and $1,729 
for workers in HDHP/SOs (who by 
definition have h^ deductibles). Like 
last year, workers in small firms (3-199 
workers) foce higher deductibles than 
workers in iaige firms (200 or more 
workers) for PPOs, POS plans, and 
HDHP/SOs.* However, some plans cover 
certain services before the deductible 


is met. Ifor example, 66% of covered 
workers with a general annual deductible 
entoIl«{ in PPOs, the most common plan 
type, do not have to meet the deductible 
before preventive care is covered. 

In addition to any genera! plan 
deductible, over 95% of covered workers 
face cost sharing when admitted to the 
hospital or when they have outpatient 
surgery. Cost sharing may include a 
separate hospital deductible, copayment, 
coinsurance, or a per diem charge. 

About 12% of workers In PPOs, 15% 
of workers in HMOs, and 23% of 
workers in POS plans have a separate 
hospital deductible. The average 
hospital deductibles are similar across 
plan tj^es ($334 for PPOs, $323 for 
HMOs, and $340 for POS plans). 
Forty-three percent of covered workers 
have coinsuraiKe for hospital admissions 
in addition m any deductible with an 
average coinsurance rate of 17%. A 
smaller percentage of workers (20%) 
have a copayment, which averages $208. 

Most workers foce some form of cost 
sharing when visiting the emer^ncy 
room, for u^ent care, or for an ^A^nced 
diagnostic test. For example, 86% of 
covered workers have cost sharing for 
uigent care visits. Similarly, almost all 
covered workers (93%) have cost sharing 


EXHIBIT 0 

Percentage of Firms Offering Health Benefits, by Firm Size, 1999-2007* 


FIRM SIZE 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

3-9 Worker 

56% 

57% 

58% 

58% 

55% 

52% 

47% 

48% 

45% 

All ^mall Firms 

(3-1 99 Workers) 

65% 

68% 

68% 

66% 

65% 

63% 

59% 

60% 

59% 

Ail Large Firms 
(200 or More Workers) 

99% 

99% 

99% 

98% 

98% 

99% 

98% 

98% 

99% 

ALL FIRMS 

66% 

69% 

68% 

66% 

66% 

63% 

60% 

61% 

60% 


*7etts found no sutUScal diH«r«n<« from cstimaUi for ih« prev^out ytar thowm 

Not«: As noted in the Sun^ Design and Methods section, eshmaies presented Irt this exhibit are based on the sample o! both hrms that compteted the entire survey and those drat 
answered just one t|uest)on about whether they offer heahh benefits. 

Source; Kalter/HI^T Survey of Empti^r-Sponsored Health Senefiis, 1999-2007. 
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for emergency room visits, but 79% 
of 'workers ■with emergenq^ room cost 
sharing are in plans where the cost sharing 
is waived if the individual is adnutied to 
die hospital. 

The majority of workers have copayments 
or coinsurance for ph 3 ^ician office 
visits. Among the 79% of workers with 
cop^mena for in-netwodc office visits, 
75% have a oipayment of $15, $20, 
or $25 per visit with a primary care 
physician. Workers in HDHP/SOs arc 
more likely to have coinsurance dian 
'workers with other plan types and are also 
more likely to have no cost sharing once 
Ae deductible has been met. Workere 
Aat see out-of-nework physicians arc 
more likely to pay coinsurance (80%) 
raAcr than copayments (9%). 

As with physician office visits, most 
covered workers fiice copayments or 
coinsurance for prescription drugs. 

About three in four covered workers 
are in plans wiA three or four-tier cost- 
sharing arrangements, and most foce 
copayments raAer Aan coinsurance 
for Ae first three tiers. For workers in 
plans uriA a fourth tier, Ae percentages 
of covered workers facir^ copayments 
and coinsurance are roughly comparable. 
Among worirars wdA three or four-tier 


plans, the avet^ copajmients are $11 for 
generic drugs, $25 for preferred dru^, 
^d $43 for nonpreforred drugs. The 
average copayment for fourA-ticr drags 
is $71 and Ae average coifisuran<% is 
36%.^ Cowred workers in HDHP/SOs 
are less likely to be in plans wiA Aree or 
four-tier cosr Aaring. In contrast, they 
are more likely to be in plans where there 
is no cost sharing after die deductible is 
met and in plans where the payment is 
Ae same regardless of the t)^ of drug, 
where they are also more likely n> foce 
coinsurance Aan woAers in HMOs or 
PPOs.’ 

Most covered workers are in a plan that 
partially or totally limits Ae cost sharing 
Aat a worker must pay under their healA 
plan in a year, generally referred to as 
an out-of-pocket maximum. Seventy- 
one percent of woAers with single or 
family coverage have an out-of-pocket 
maximum, down from 79% (for single 
coverage and 78% for family coverage 
in 2006). However, it Aould be noted 
Aat some workers wiA no out-of-pocket 
limit may have low cost sharing.^ Out- 
of-pocket limits vary considerably, for 
example, among covered workers in 
plans that have an out-of-pocket limit 
for single cover^e, 22% are in plans 


wiA an annual out-of-pocket maximum 
of $3,000 or more, while 28% are in 
plans wiA out-of-pocket maxJmutn of 
less Aan $1,500. For family coverage, 
24% of workers are in plans wiA an out- 
of-pocket maximum of $6,000 or mom 
and 10% are in plans with a limit of less 
Aan $2,000.^ However, not all spending 
counts tomrA Ae out-of-pocket limit. 
For example, among workers in PPOs, 
73% are In plans Aat do not count office- 
visit copayments and 32% are in plans 
Aat do not count spending for Ae general 
aruiual deductible when determining if 
an enrollee has reached his or her out-of- 
pocket maximum. 


AVAilABliiTY OF EMPLOYER- 
SPONSORED COVERAGE 

Six^r percent of employers offer heaiA 
ben^cs in 2007, similar to Ae 61% offer 
rate reported in 2006 but lower than Ae 
69% offer rate in 2000. Hie dr<^ in Ae 
overall offer rate is driven by Ae declining 
percentage of small firms (3-199 wotken) 
that offer covera^. Among Brros wiA 3 
to 9 workers, Ae offer rate has drof^Tcd 
from 57% in 2000 to 45% in 2007. Over 
Ais same time period, Ae offer rate has 
remained stable for ffrms wt A 200 or 
more wo Aers at 98% or 99% (Exhibit D). 


EXHIBIT E 

Among Firms Offering Health Benefits, Percentage That Offer an HDHP/HRA and/or an HSA-Qualified HDHP, 2005-2007 



' Eseimate is siatiuioAy diffmnt frw) «s(iinate for th« prevtout year shown W<-0S)- 

♦ The 2007 estimate inchtdet 0J% aB firms offering heahh benefits that offer both an HOHP/HfiA and an HSA-guaSfted HDHft 'the comparable perc^ages for :K>0S and 2M6 are 0.3% 
and 0.4%, respeaivety. 


Source: Kalser/Hfirr Survey of Empioyer-Spwtscml He^h Omefits, 200S-2007. 
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The percentage of firms offering coverage 
increases as the size of the firm Increases. 
As previously mentioned, the smallest 
firms (3-9 workers) remain least likely 
to offer health benefits at 45%. Among 
firms with 10 to 24 workers, rfie 
percentage jumps to 76%, and amot^ 
firms with 25 to 49 workcR it inoeascs 
to 83%. Over 95% of firms with 50 or 
more wnployees offer health insurance. 

As have seen in past years, the offer 
race is higher for firms with at least some 
union workers (99%) compared to firms 
with no union workere (57%). Firms 
with a lower proponion of lower-wag^ 
workers (less than 35% of workers earn 
$21,000 or less annually) are also more 
iikdy to off^ benefits compared to firms 
with a higher proportion of loswr-wagc 
employees (35% or more earn $21,000 or 
less annually) (67% vs. 36%). 

Even in firms chat offer coverage, not all 
workers arc covered. Some workers are 
not eligible to enroll as a result of watting 
periods or minimum work>hour rules, 
and others choose not to enroll, perhaps 
becaure they must pay a share of the 
premium or can get coverage through a 
spouse. Among firms that offer coverage, 
an aver^ of 79% of workers are dibble 
for the health benefits ofiered by fiieir 


employer. Of those d^ble, 82% take 
up cover^e, resultii^ in 65% of srarkers 
in firms offerir^ health benefits having 
covers through their employer. Among 
both firms chat ofier and do not offer 
health benefits, 59% of workers are 
covered by healdv plans offered by their 
employer. 

This year, the survey asked employers rfiat 
ofid* healdt iimirance if they offer health 
bendits to domestic partners. Thirty- 
seven percent offer health benefits to 
same-sex domestic partners and 47% of 
firms offer health benefits to opposite-sex 
domestic panners. These percentages 
are considerably higher than those we 
reported in 2004 (14% for same-sex 
domestic parmers and 12% for opposite- 
sex domestic partners), but a change In the 
way the question was adeed may account 
for some or all of the difference.* 


HUH-DEOUCTIBIE HfAlTH 
PLANS WITH SAVINGS OPTION 

Last year was the first year information 
on high-deductible health plans with a 
savings option (HDHP/SO) was collected 
as a separate plan type. HDHP/SOs 
include (1) health plans with a deductible 
of at least $1,000 for single coverage and 


$2,000 for family coverage offered with 
an Health Reimbursement Arrangement 
(HRA), referred to as “HDHP/HRAs,” 
and (2) high-deductible health plans 
that meet the f^erai legal requirements 
to permit an enrollee to ^tablish and 
contribute m a Health Savings Account 
(HSA), referred to as “HSA-quaJified 
HDHPs." 

Ten per«nt of firms offering health 
benefits offer an HDHP/SO In 2W)7, 
but the difference from the 7% reported 
in 2006 is not statistically significant. 
Firois with 1,000 or more workers are 
more likely to offer HDHP/SOs (18%) 
than firms with 3 to 999 workers (10%). 
Among firms offering health benefits, 3% 
offer an HDHP/HRA and 7% offer an 
HSA-qualified HDHP; neither estimate is 
a significant increare from the percentages 
reported in 2006 (Exhibit E). About 3.8 
million (5%) covered workers are enrolled 
in HDHP/SOs, with about 1.9 million 
(3%) covered workers enrolled in each 
type of HDHP/SO (Exhibit F). 

Annual deductibles for ringle coverage for 
HDHP/HRAs and HSA-quaiificd HDHPs 
average $1,556 and $1,923, respeaively. 
However, these deductibles wry 
considerably; for example, 24% of workers 
enrolled in an HSA-<juaIified HDHP 


EXHIBIT F 

Number of Covered Workers Enrolled in HDHP/SOs, 2006-2007* 


HSA-Quatmed HDHP 


"Tests found no siattsficat differences from estimete for (he previous year shown 
Source: Kelser/HDET Surv^ of Employer-Sponsored Health Senefits. 3006-2007. 


2006 

2007 
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for single coverage have a deductible 
between $1,1CK) «id $1,499, wdiilc 54% 
have 3 deducdble oF $2,060 or more. 

The average a^r^te annual deductible 
for fiiraily coverage for HDHP/HRAs is 
$3,342 and $3,883 for HSA-qujJified 
HDHPs. Some HDHP/SOs cover 
preventive service before the deductible 
is met; 88% of worker in HDHP/HRAs 
and 86% of workers in HSA-qualified 
HDHPs have preventive benefits covered 
before having to meet dhe deductible. 

Averse total premiums for HDHP/SOs 
are lower than the at^ra^ premium for 
workers in plans that are not HDHP/SOs 
for both single and family coverage 
(Exhibit G). The average woritcr 
premium contribution for HDHP/SO 
coverage is lower than the average wor^r 
premium contribution for single coverage 
for workers not in HDHP/SOs. 

The distinguishing aspect of these 
high deductible plans is the savings 
feature available to employees. Workers 
enrolled in an HDHP/HRA receive an 
average annual contribution from their 


employer of $915 single coverage 
and $1,800 for fonkUy coverage (Exhibit 
H), The average rancributions to HSAs 
are $428 for single coverage and $714 
for fomily cover^. However, among 
Bnns offering an HSA*qudlfied HDHP, 
about two>thinis of Brim do not make 
a contribution to the HSA for single 
coverage (covering 47% of workers in 
these plans) and 47% of Burn do not 
make a ctmtribution to the HSA for 
fomiiy coverage (covering 45% of workers 
with these plans). If workers with no 
employer contribution to their HSA are 
excluded from the calculation the average 
annual employer HSA contributions are 
$806 and $1,294 for single and family 
coverage, respeaivety. 


RETIREE COVERAfiE 

The percentage of large Brms (200 or 
more workers) offoring retiree health 
beneBts in 2007 is 33%, similar to the 
2006 offer rate of 35%. Among large 
firms (200 or more workers) that offer 
retiree health beneBts, 92% offer health 


beneBts to early retirees and 71% offer 
healfo beneBts to Medicate-i^ retirees. 
These percentages are similar to the 
percentages rqmrted in 2006. 


UTIliZATION MANAGEMENT 

The survey periodically asks about the 
utilization management provisions of the 
firms plan with the largest enrollment. 

In 2007, about two-thirds of firms 
report chat cheir healdi plan with Ae 
la^^c enrollment requires pre-admission 
certification for Inpatient hospital care. 
About 55% report Aat Ae plan requires 
pre-admission certification for outpatient 
surgery, and 48% state chat the plan 
includes case management for large 
claims. 

OTHER BENEFITS 

Section 125 of Ac Internal Revenue 
Ser%nce Code permits employers to 
establish programs that allow emplo)^ 
to make contributions cowards Ae cost 
of health insurance and to pay for heal A 


EXHIBIT G 

Average Annual Premiums, Worker and Firm Contributions for Covered WoAers in HDHP/SOs and All Other Non-HOHP/SO 
Plans, 2007 



All Other Non- 
HOHP/SO Plans* 

HDHP/SO 


Single . 

Family 

Single 

Family 

Worker Contribution to Premium 

$704* ] 

$3,304 

$522* 

$2,856 

Firm Contribution to Premium 

$3,810* 

$8,879* 

$3,347* 

$7,837* 

Total Annual Premium 

$4,514* 

$12,183* 

$3,869* 

$10,693* 

Annua! Firm Contributiem to the 

HRAofHSA 

NA 

NA 

$682 

$1,298 

Total Annual Spending (Total Premium 

Plus Firm Contribution to HRA or HSA) 

$4,514 ' 

$12,183 

$4,550 

$11,991 


* €sthnat« fer AU Othfr Non-t®HP/SO Wans is statistically Afferent frwn estimate for HOHP/SOs 
NA:NoiAp|^iC^^. 

* In order to CMnpare speit(£ng fw WHP/SOs to alt otiw plans that are not HOHP/SOs, we oeated compose variables eKCludin9 HtW^ data. 
Source: Kaher^tET Survey of Employer-Spotssoied Health Benefits, 2007. 
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EXHIBIT H 

Average Artrtuat Pr«nHims and Contributions to Spending Accounts for Covered Workers, HDHP/HRA and HSA-QualHied 
HOHP,2007 



1 HDHP/HRA 

1 HSA-Qualified HOHP 


Single 

Family 

Single 

Family 

Total Annual Premium 

$3394 

$11,492 

$3,826 

$9,666 

Worker Contribution to Premium 

$617 

$3,113 

$413 

$2,564 

Firm Contribution to Premium 

$3,277 

$8,379 

$3,412 

$7,102 

Annual Firm Contribution to the HRA or HSA* 

$915 

$1,800 

$428 

$714 

Total Annual Firm Contribution (Firm Share of 
Premium Plus Firm Contribution to HRA or HSA) 

$4,192 

$10,179 

$3,840 

$7,815 

Total Annual Spending (Total Premium Plus Firm 
Contribution to HRA or HSA) 

$4,809 

$13,292 

$4,254 

$10,380 


^ VWien IVms ihai do no! contributo to the HSA (66% toi tingle coverage and 47% (or famdy coverage) are excluded from the calcutadw), the average hrm coniributlon to the HSA 

(or covered woricers is $806 for jingie cov»age and $}, 294 (or famDy coverage. 

Smirce: Kaiser/HfCT Survey of Empioy^-Sponswed He^ ecneAts, 2007. 


EXHIBIT i 


Among Finns Offering Health Benefits, Percentage of Firms Offering Flexible Spending Accounts, Pre>Tax Premium 
Payments, and Long-Term Care insurance. By Firm Size, 2007 



Flexible Spendirtg Pre-Tax Premium Long-Term Care Insuraitce 

Accounts* Payments* 

AH SmaH Firms (3-t»9 Workers) 

■S AH Large Firms (200 or More Workers) 

*Esnm8tM are statistiuMy dXferem between AD Small Firms and Ml L wge Firms within category (iKbSL 

Note: Section l2Sof the tntemal Revenue Service Code permits employees to pay tor heahh insurance premums with pre-tax doitan and aita allows the establishment of Oexlhle 
^sending aa«ints (FSAs). 

Source: Kais«rAtl£T Survey of Employer-Sponswed Health Benefits, 2007. 


are servioss with pit^tax doil^ through 
flexible spending account.’ Sixty-one 
erc«)t of Arms th« offer health benefits 
How employees to use pre-tax dollars 
7 pay for health insurance premiums, 
arge firms (200 or more workers) are 
tore likely to offer this benefit than 
nail firms (3-199 workers) (92% vs. 


60%). A smaller percentage (22%) of 
offering firms oflfier a flexible spending 
account, but a^in, large firms (200 or 
more workers) are more likely to offer 
this benefit than small firms (3-199 
workers) (73% vs. 20%) (Exhibit I). 
We asked employers for the first time 
this year if they long-term care 


insurance to their ^plty^. Ninettxn 
petcent of empby^m oaring h^th 
benefits r^rted that th^ offer long- 
term care insurant, with no significant 
difference between the percentage of 
small firms (3-199 workers) and laige 
firms (200 or more workers) offering the 
benefits. 
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OUTLOOK FOR THE FUTURE 

Each year we ask cmployeis what changes 
they plan to make to their health plans 
in the next year. Among chose chat offer 
benefits, large percena^ of firms report 
that in the next year they ate very or 
somewhat likely to increaa the amount 
workers contribute to premiums (45%), 
incre»e deducriblc amounts (37%), 
increase office vbit cost sharing (42%), 
or inciease the amount that employees 
haw: to pay for prescription drugs (41%). 
Although firms report planning to 
Increase the amount employees have to 
pay when diey have Insurance, few firms 
report they are somewhat or very likely 
to drop cowra^ (3%) or limit eligibili^ 
(3%) in the next year. And even chough 
the HDHP/SO offer rate or enrollment 
did not inaease significantly from 2006, 
one-fifth of firms report being somewhat 


likely (18%) or vay lil^ (2%) to offer 
an HSA-qualified HDHP in the nett 
year, and almost one-quarcer report being 
somewdiat lik<dy’{2l%) or very likely 
(3%) to offer an HDHP/HRA in the next 
year. 

ITie emplc^-sponsored l^th b^efits 
imrlttt <fid not experienn large changes in 
2007. &nplc^^ and onployees bendited 
from (he continued moderation in the 
rare of premium increases, a welcome 
relief fiom the much higher growdi rates 
earlier in the decade. History suggests that 
premium trends are cyclical,’^ and after 
four )«ars of downward premium trends, 
it is unclear how much longer this felative 
lull in premium growth will continue 
before pressures on health insuren to 
improve profitability will push premium 
trends on an upward path. While 
widespread adoption of HDHP/SOs 


could help maintain low^r premium 
^wth wth firms moving to less expensive 
paclu^ and hi^r cost sharing reducing 
service use, enroOment to dare in these 
plans remains tow. 

Unfbmma^y, the recent mot^radon 
in premium trends has not reven;ed the 
erosion in the peroenta^ of employers 
offering healdi bendfts riiat occurr^ 
between 2000 and 2005. During that 
period, the percentage of employers 
offering coven^ fell from 69% to 
60%. While the offer rate seems to have 
srabilized with lower premium increases 
and a reasonably strong economy — it is 
essentially undtanged over the fast three 
year# — it is unclear what conditions 
would be necessary for the employer 
offer rate to move back totmd the higher 
levels (hat we saw at the beginning of the 
decade. 


^ Kaiser Famtty SdundaOon. Kate«r CommhskM on Medtotd and etc Uninsured. HtaWi InsuemKe Comofe m America. 200S Dm Update, May 2007. Avallablf at wwwJiffAFgAininsiHSd/ 
uplo^200Sdataupdate.pdf. 

^Datt on pramhim hcreases reflect th* cost of IwaHh mturance Ax a ramlly of four. 

^fDrHMOctwerasc.flvtrelslnsiMUMtdautortporttheressdL 

^^dreflmffinethlsyear.weprcMnt cost sharing Ax prescription drugs by Mr level. Foreatample. average eopeymenuarepresenred separately Ax those HiatrqMrT three orfour-ilereost 
^■^two>Mr cost shvfn^orihesamecost sharing regardless of typeof drug. See thelntiodocdon lo SecMn «fef more infonnatlon available at http!//wwwJ(ff.oig/WMr»n6e/7fl7a/ 
seci io r a/ ehbi07-se0 1 xftn 

^Ppr AOS piant, there is Insuffkiwit data for the percentage of workers with colnsunnce 10 make the compartsoti 

^Among foot# vdth no oui-oApecket limit for single contege, 88« have e deductibie of less than $500, 16H foee coinsurance for hospitat admiefou, and 22% foce eolnsuranee for w outpatient 
surgery qjfsotfe 

^Oau presented Is Ax wxkenwMt a family aggregate out-of-podiet maalmum where the Imn applies to spending by any corered person in the fomUy. 

^The 2004 survey asked Arms whether nomredKlonat partners were eligible for health benefits and. If to, whether their definition Included tamt'Sex couples or opposite-sex couples or bo». in 
2007, the survey asked whether Arms offered coverage to nownanled same-sex x opposhe-sex couples or boUi- 

HecUon 1 25 the Internal flevenue Servlet Code permits employees to pey for health insutaiKe premfoms wnh pre-tax dollars. Section 125 also aHews the establishment of flexible spending 
ecceunu (KM). An SSA eKows emptoyeef to set aside funds on a pre-tax basis to pey for merbeal expenses not covered by Keahh Insurance. Typically employees decide el the beginning of the 
yew how much to set aside In an ASA. and their employer deducts that amount of the employee^ paycheck over the year. Funds set aside in an ASA must be used by the end of the year or are 
forfeited by the employee. FSAs are Afferent hom HRAs artd HSAs. 

*^ioyM. Grossman and IfeulS.Gfo^wrg. ‘As the Health insurance Underwriting CycteTurrts.-WhatNextT'HeohhAJfeiri, 23. na 6 <20041: 91. Alice flosenblan. 'The Underwriting Cycle: The Rule of 
iKHeoMiAmrs, 23, no.6(30041: 103. 
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Human Rights Campaign Foundation 
1 640 Wiode Island Ave., N.W., Washington, D.C. 20036 
phone 202 / 628-4160 TTY 202 / 216-1572 fax 866 / 360-3348 
website www.hrc.org/workplace e-mail workplace@hrcorg 

The Human Rights Campaign Foundation believes that all Americans should have the 
opportunity to care for their families, earn a living, serve their country and live open, honest 
and safe lives at home, at work and in their community. 

Through pioneering research, advocacy and education, the HRC Foundation pursues prac- 
tices and policies that support and protect lesbian, gay, bisexual and transgender individu- 
als and their families in education, healthcare, corporate, public and private organizations 
across the country. 

The HRC Foundation also provides accurate, timely research and information vital to the 
LGBT community, straight allies and policymakers on a wide range of issues, including; 
family law, senior health eind housing, parenting, schools, workplace policies and law, reli- 
gion, civil unions, marriage, adoption, financial planning and healthcare. 

Our programs, which include the Workplace Project, the Religion and Faith Program, the 
Coming Out Project, the Family Project and Youth and Campus Outreach, are possible 
through the generous gifts of individual donors and corporate and private philanthropic 
foundations. Contributions to the HRC Foundation are tax-deductible to the fullest extent of 
the law. See www.hrc.org/foundation for more. 

The Human Rights Campaign Foundation encourages LGBT Americans to live their lives 
openly eind seeks to change the hearts and minds of Americans to the side of equality. The 
HRC Foundation is a nonprofit, tax-exempt 501 (o){3) organization. 

© 2009 by the Human Rights Campaign Foundation. The HRC Foundation grants permis- 
sion for the reproduction and redistribution of this publication only when reproduced in its 
entirety and distributed free of charge. The Human Rights Campaign name and the Equality 
logo are trademarks of the Human Rights Campaign. 

ISBN 10: 1-S34765-14-7 
ISBN 13: 978-1-934765-14-2 

www.hrc.org/cei B 
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FROM THE HRC FOUNDATION PRESIDENT 


i am honored to share with you the 
Human Rights Campaign Foundation’s 
CcHporate Equality Index 2010 rep<»t 
- and the tremendoi^ progress it 
demon^ates. 

In these challenging economic times, 
the Corporate Equ^ity Index once again 
demonstrates ttiat businesses recognize the 
importance of woricing with and providing for 
lesbian, gay, bisexus^ and h’ansgender workers 
and consumers. 

For every loss from bankruptcy or acquisition, 
several new businesses reached 1 00 
percent, in addition, opposition from anti* 
LGBT orgsmizations did not stem the tide of 
fairness. Major employers stepped forward 
in unprecedented ways, including steadfast 
support for marriage equality in California. 

The number of top-rated businesses continues 
to climb, reaching an unprecedented 305 
businesses - a net increase of 45 over last 
year - representing more than 9.3*million full- 
time employees. 

And while the CEI continues to challenge 
employers to improve policies and practices, 
we embarked on intensive, groundbreaking 
research focusing on LGBT employees' actual 
working climate. TTie forthcoming results will 
show that the majority of LGBT employees - 
including the newest generation of workers - 


still fear professional bacMash from being open 
in the wt^place. 

Passing an inclusive federal Employment Non* 
Discrimination Act would unequivocally support 
employers' LGBT inclusion efforts. But we're 
finding ffiat, even in states with supportive laws 
on the books, employees still report unnecessary 
challenges. 

That's why, in March 2009, we announced new 
CEI criteria that will go into effect in 201 1 (for 
the CEI 2012 report). They establish new 
standards for employers that get to ffie heart of 
organizational competence on LGBT inclusion 
and provides them with the tools to ensure that 
all employees are treated fairly and equally. 

At a time vs4ren holding onto a job ts so critical 
for so many of us, we must be on guard to 
ensure that we are judged on the quality of our 
work and not our sexual orientation or gender 
identity. It is our hope that the Corporate 
EqusdHy index will help establish a level of 
fairness that all employees expect and deserve. 


Thank y<Hi, 



Joe Solmonese 

President, Human Rights Campaign Foundation 


B www.hrc.org/cei 
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OVERVIEW 


305 


businesses achieved the top rating of 100 percent this year, 
compared 260 businesses m the previous year. This accounts 
for 58 businesses that reached 100 percent for the first time and 13 
no longer on the list, for a net increase of 45 businesses. Collectivdy, 
these businesses err^oioy 9,326,065 full-time U.S. workers. When the 
Corporate Equality Index was launched in 2002, only 1 3 businesses 
achieved 100 percent. 


A complete list of ratirrgs is available as Appendix A on p. 21 . 


305 

260 



2002 2003 2004 2005 2006 2008 2009 2010 

* Because the Corporate EquaKly Index is typicaHy released in the faU. the HRC Foundation began naming reports u»ng the subse* 
quent ctdendar year in 2007. Hi# change ensured Ihst subsequent ratngs wl remw retevan! for more than the final few months of 
the )rear in whidt each f^wrt is released. More inforrnalion is available online at wwwJHC.orB/lssuw/7SS2iitm. 

2 www.hrc.org/cei B 
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F FINDINGS 


A total of 590 businesses were rated this year, 
including 40 businesses rated for the first tkne. 

The average rating across the entire index 
was 86, compared to 83 percent last year. 

Ten businesses’ ratings irnfM-oved by at least 
30 points: AMC Entertainment Corp.; Baker, 
Doneison, Beannan, Caldwell & Berkowitz PC; 
Brown-Forman Corp.; Rnnegan, Henderson, 
Farabow, Garrett & Dunner LLP; H.E. Butt 
Grocery Co.; Interpublic Group of Companies 
Inc.; Morningstar Inc.; Pacific Life Insurance 
Co.; Perot Systems Corp. and Xcef Energy 
Inc. More than a decade after rescinding partner 
benefits in 1 997, Perot Systems Corp. reinstated 
partner benefits in January 2009. 


Two businesses received ratings of zero: energy 
companies Exxon Mobil Corp. and The Laclede 
Group Inc. ExxonMobil continues to lose points 
for resisting shareholder pressure to amend its 
non-discrimination policies. Similarly, two other 
companies continued to oppose shareholder res- 
olutkms to amend their non-discrimination policies 
to ir>clude gender identity and lost points on their 
overaH rating: Verizon Communications inc. and 
Wal-Mart Stores Inc. 

Meanwhile, Delta Air Lines Inc., which opposed 
a similar resolution in 2005, added gender iden- 
tity to its non-discrimination policy and reached 
100 percent this year. 


Progress at the Fortune- 
Ranked Businesses 

This was the fourth year that the Fortune 
1000 businesses list of the Ivgest publicly 
traded companies was invited to t^e part 
in the Corporate Equality Index survey. The 
Fortune SOO list has been invited each year 
sirtce 2002. 

Of the 268 Fortune 500-ranked businesses 
that the CEI rated, 123 received 100 percent 
ratings, with an average CEI rating of 63. Of 
the 68 Fortune-ranked businesses between 
500 and 1000, 15 received 100 percent 
ratings, with an average rating of 70. 

Bevwt of the Fortune top 20 received 1 00 
percent ratings. McKesson Corp. added 
gender identity this year to reach 63 percent. 


* Based on histCMic data 



FORTUNE 

2008 

RANK 

CEI 

2010 

RATING 

Wd-Mart Stores Inc. 

1 

40 

Exxon Mobil Cotp. 

2 

0 

General Motors Corp. 

3 

100 

Chevron Corp. 

4 

100 

ConocoPhilHps 

5 

70 

Genial Electric Co. 

6 

80 

Ford Motor Co. 

7 

100 

Citigroup Inc. 

6 

100 

Sank of America Corp. 

9 

100 

AT&T Inc. 

10 

100 

J.P. Morgan Chase & Co. 

11 

100 

American international Group 

11 

85* 

Berkshire Hathaway Inc. 

12 

- 

Verizon Commurtications Inc. 

13 

70 

Hewlett-Packard Co. 

14 

100 

kttematiorr^ Business Machines Corp. OBM^ 1 5 

100 

Valero Energy Corp. 

16 

- 

McKesson Corp. 

18 

83 

Cardinal Health 

19 

100 

Goldman Sachs Group Inc., The 


100 


B www.hrc.org/cet 
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STATEMENT OF 

William H. Hendrix, lU, PI 1 .D., Global Leader, Gays, Lesbians and Allies at Dow 
THE DOW CHEMICAL COMPANY 
Midland, Michigan 

For the hearing on 

Domestic Partner Benefits for Federal Employees 
Before the 

Senate Committee on Homeland Security and Governmental Affairs 

On 

October 15, 2009 

Chaimnan Lieberman, Ranking Member Collins and members of the Committee for 
Homeland Security and Governmental Affairs, my name is Dr. Bill Hendrix, and I am the 
Biology Team Leader for Insect Traits and Seed Treatment within Dow AgroSciences 
LLC, a 100% wholly owned subsidiary of The Dow Chemical Company. I hold a Ph.D. 
in Entomology from Iowa State University and have worked for Dow for 20 years. 

In addition to my role as a biology team leader within Dow, I also serve as the chair of 
the Company’s Gays, Lesbians and Allies at Dow (GLAD) Network, an affinity group 
advocating for gay, lesbian, bisexual, transgender and ally employees within the 
company. GLAD is one of seven employee networks at Dow, all working toward 
promoting an increasingly diverse and inclusive workplace. Our seven global employee 
networks comprise 120 local chapters, engaging hundreds of employees around the world 
in promoting respect, tolerance and greater understanding among our diverse workforce. 
GLAD was first established in 2000. 

First, I will provide some background on Dow. Dow was founded 1 12 years ago in 
Midland, Michigan, a small town of about 40,000 people just over 100 miles north of 
Detroit. Our small town Midwestern roots have encouraged us to establish our enduring 
Core Values of Integrity and Respect for People. It is these Values that form the very 
heart of our approach to Diversity and Inclusion. 
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Over the years, as we have grown and become a major player in the global economy, 
Diversity and Inclusion have truly become key elements of our corporate culture. Just 
consider our footprint: we serve customers in 160 countries, we have manufacturing sites 
in 35 different countries, and at last count, my 46,000 colleagues represent about 100 
different nationalities — all working together to generate $57.5 billion in annual sales. 

On April 1, 2009, Dow completed its acquisition of Rohm and Haas, a $10 billion 
specialty chemicals company, expanding our growth potential and our reach into new 
markets and geographies. 

Clearly, diversity underpins our workforce, our culture and, indeed, our business model. 
In a highly competitive world where innovation is the key to securing competitive 
advantage, we know that it is our “Human Element” that is key to our success. As a 
result, we know that creating a respectful, inclusive working environment is not only a 
matter of fairness and equality, but also one of critical economic and business 
importance. Likewise, we feel that S. 1 102, the Domestic Partnership Benefits and 
Obligations Act of 2009, will similarly help the US government create a more respectful 
and inclusive work environment. 

With a shrinking and ever more diverse talent pool - particularly in the sciences and 
engineering - it is essential for us to actively include everyone to ensure we attract, 
develop and advance the very best talent available in the marketplace. As an industrial, 
business-to-business supplier with virtually no consumer marketing, located largely in 
smaller rural areas, we must work even harder to have an identifiable employer brand to 
attract top talent. We see our proactive stance on diversity and inclusion as a key element 
of this brand. 

Our open policy allows us to hire the best employees, with the greatest range of 
perspectives. When we discuss Domestic Partnership policies in the workplace, we do so 
knowing that this policy gives us an advantage. Because we don’t have major offices or 
facilities in the metropolitan areas in the US, our employees who would like access to 
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domestic partnership policies often have more protection and freedoms under Dow’s 
policies than under the laws of their state or locality. 

Specifically, our Lesbian, Gay, Bisexual and Transgender (LGBT) policies have been 
good for our workplace for two main reasons: a) retention of our employees has been 
enhanced, because they know that they can perform their jobs openly and with full 
support of their family situation without fear of repercussion and therefore have more 
reason to be committed to the company in return, and b) better recruitment of allies and 
younger workers, who often use employee benefits, such as support for domestic 
partnerships and flexible work hours, as a litmus test for prospective employers. We 
have been widely recognized in the past for our work on LGBT issues: 

• a 100% ranking on Human Rights Campaign (HRC) Corporate Equality 
Index for the United States for the fifth straight year. Dow was the first 
chemical company to receive such an award. 

• The International Gay and Lesbian Chamber of Commerce (IGLCC) 
awarded Dow Chemical Company a third place as a leading corporation 
in the first edition of the International Business Equality Index. The Index 
is a measurement of the performance of multinational corporations in 
relation to Diversity and Inclusion issues specifically focusing on LGBT 
communities in the countries where they operate. 

• Selected by Human Rights Campaign as a 20 1 0 Best Places to Work for 
LGBT Equality 

• Dow Received the Lambda Legal Corporate Leadership Award. The 
award honors companies and/or organizations based on their internal 
policies, employee resource groups and external practices regarding 
sexual orientation and gender identity. 

For Dow, like most companies, the offering of benefits to LGBT employees has been the 
result of a multi-stage journey. We first instituted sexual orientation in our employment 
nondiscrimination policies in 2000. We then added parity for domestic partnerships in 
2002. We added protections based on gender identity in 2007. A copy of our policy is 
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attached as exhibit A. Of special note, we have implemented this globally for all the 160 
countries in which we have employees! 

The offering of domestic partner benefits is certainly not out of the norm within the US 
top employers. According to the Human Right Campaign Foundation 2010 Corporate 
Equality Index “the majority of Fortune 500 companies provide them, and they remain an 
overall low-cost, high-return benefit for businesses”. Currently 94% of the ranked 
companies in that survey offer domestic partner benefits to same-sex couples and 70% 
offer them to opposite sex couples. 

Often domestic partners benefits are seen as just a benefit for same sex couples. But, 
domestic partner benefits do not only attract LGBT employees. Many companies report 
that the implementation of domestic partner benefits helps attract and retain critical talent 
from non-gay and lesbian talent. These particular candidates have reported that the 
existence of a domestic partner benefits policy shows that the company values and truly 
believes in a workplace that respects and protects all employees. It also shows our 
commitment to including diverse perspectives. This trend is especially prevalent among 
younger candidates of the workforce — a segment crucial to the future demographics of 
any employer. 

Within Dow, we have instituted policies to create parity between those who are 
traditionally married and those couples who would like to take advantage of our domestic 
partner benefits. Therefore, we offer benefits to both same-sex and opposite-sex couples, 
and those who qualify also have access to a wide arrange of benefits, which, on the 
whole, are very similar to the benefits outlined in S. 1 102. Many of these benefits don’t 
require the company to incur any additional costs. As examples, in addition to our US 
medical plan, prescription drug plan and dental plan, employees have access to family 
leave, insurance, pension, adoption assistance, and international relocation benefits. 
Where a benefit is offered to a traditional spouse, we try to offer the same benefit to a 
domestic partner. Therefore, partners may take advantage of company discounts, visits to 
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the fitness center, access to the flu prevention program and ability to op)en accounts at the 
credit union. 

Obviously, on an international scale, local law can impact our offerings within different 
countries and for international relocation. However, the global policy is to provide parity 
between domestic partners and those that are traditionally married within that country. 

Our management is sensitive to critical issues relating to the cost that offering such 
benefits could add to our company’s bottom line. After seven years of offering domestic 
partner benefits to both same and opposite sex couples, I can tell you that this program 
DOES NOT add significantly to the bottom line. Currently, Dow Chemical has 105,653 
covered lives under our U.S. Medical Plan at a annual cost of $325 million. This number 
includes employees, retirees and dependents of both employees and retirees. We 
currently have 282 domestic partners who are covered under Dow’s US health benefits. 
That represents 0.27% of the covered lives. Interestingly, the average net payments for 
domestic partners is approximately 0.24% of our total spending (or $770,000 total and 
$2,730 per domestic partner) on Dow U.S. medical plans or slightly less than the 
proportion of the population that they represent. 

A second concern is how you create a registry of qualified domestic partnerships. This 
entails a balance between respecting the individual’s need for privacy and discretion with 
the company’s need to install guidelines, as there are no national or state registries, such 
as a marriage license, within most states. In exhibit B, we have attached our policy for 
determining the existence of a qualified domestic partner relationship. Once this form is 
completed by the employee, the couple is granted access to all of Dow’s domestic partner 
benefits. To date, we have had no issue with fraudulent claims for benefits. In fact, 
according to Lambda Legal, time has shown that fraud has not been a problem in 
domestic partner benefits programs; it is probably less a risk than among employees 
claiming to be manied, due to the tax penalty incurred with domestic partner benefits 
(http://www.lambdalegal.org/issues/same-sex-relationships/tips-for-negotiating-for.html) 
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Perhaps the final concern we faced in implementing our program is how to successfully 
implement domestic partner benefits throughout a diverse organization like Dow. For us, 
the key has been a strong combination of executive support creating the right tone at the 
top regarding inclusion, a well articulated business case rooted both in talent management 
and in our Company’s values, and lastly a strong network of both LGBT and ally 
employees working together through the GLAD Network. Our Network actively engages 
allies to help bridge discussions on topics of inclusion with our larger population. 

Public policy can also augment a company’s diversity program. Accordingly, Dow 
continues to strongly support the Tax Equity for Domestic Partner and Health Plan 
Beneficiaries Act (S. 1556). Unfortunately, current law requires an employee, whose 
domestic partner receives health benefits, to pay taxes on their employer’s contribution 
for health insurance benefits, and both the employee and employer must pay payroll taxes 
on this additional taxable income. The legislation would eliminate these taxes and allow 
those employees, who currently cannot afford the extra taxes, to offer health coverage for 
their loved ones. It would, by small extension, allow equal benefits between domestic 
partners and their married co-workers. 

Overall, Dow has found it a relatively easy transition to offer domestic partner benefits. 
The cost has been minimal while the impact to daily culture has been immense. Every 
time an email goes out to the employees stating that “spouse/domestic partner” is 
included, we send a positive message for workplace inclusion and reinforce our “Human 
Element” advantage. 

Dow appreciates the chance to share our views and applauds the committee’s work to 
gather more information on domestic partner benefits within the workplace. We strongly 
support the addition of these policies to all workplace environments and stand ready to 
assist the federal government in the review of its own policies in this area. We welcome 
any further questions you may have. 
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Exhibit A 

Our Global Policies for Inclusion ~ Respect and Responsibility 

(http://www.dow.coni/diversity/beliefs/inclusion.htni) 

We encourage a culture of mutual respect in which everyone understands and values the 
similarities and differences among our employee, customers, communities and other 
stakeholders. We work to provide an atmosphere that encourages positive interaction and 
creativity among all employees. 

It is the policy of The Dow Chemical Company that employees be provided a work 
environment which is respectful and free from any form of inappropriate or 
unprofessional behavior, such as harassment including sexual harassment, pestering or 
bullying and any form of unlawful discrimination based on sex, gender, race, sexual 
orientation, gender identity, disability, age, ethnic origin, or other inherent personal 
characteristic protected by law. 
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Exhibit B 


STATEMENT OF nOMESTlC PARTNER RELATIONSHIP 


I. DECLARATION 

In order to establish a domestic partner relationship to qualify for certain benefits 
that The Dow Chemical Company and certain of its subsidiaries (“Dow”) 
determines to offer in their sole discretion to Domestic Partners from time to time, 

we, and 

participant Name / ID Number Domestic Partner Name (print) 

or Social Security Number (print) ("Domestic Partner") 

("participant") 

certify that we are Domestic Partners in accordance with the criteria listed in 
Section II of this Statement and we certify further that we have read and 
understand all of the provisions of this Statement. 

II. CRITERIA 

We certify that we meet all of the following criteria: 

A. We have lived together for at least twelve (12) consecutive months 
immediately preceding our signing of this Statement; 

B. We are not married to other persons either now, or at any time during the 
twelve month period; 

C. We are each other's sole domestic partner in a committed relationship 
similar to a legal marriage relationship and we intend to remain in the 
relationship indefinitely; 

D. If we reside in a state or municipality which provides for registration of 
domestic partners, we have so registered and we have provided the 
Company with evidence of such registration; 

E. We are both legally competent and able to contract; 

F. We are not related to each other in a way which would prohibit legal 
marriage between opposite sex individuals; 

G. We are not acting fraudulently or under duress; and 
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H. We are financially interdependent and have provided the Company with 
the following two items of proof evidencing our financial 
interdependence; 

(check any two of the following) 

^ proof of joint bank account 

proof of Joint lease/ownership of mutual residence 

joint billing statements for residential utilities (gas, electric, 

telephone, etc.) 

joint insurance documents (property, life, automobile) 

joint credit card accounts 

joint loan agreements 

joint automobile ownership 

Or 

We certify that we are registered as domestic partners, or partners in a civil union 
in a state or municipality or country that legally recognizes such domestic 
partnerships or civil unions and we have provided the Company with evidence of 
such registration. 


III. CHANGE IN DOMESTIC PARTNERSHIP 

We agree to notify The Dow Chemical Company, or in the case of an employee benefit 
plan, the Plan Administrator (collectively referred to in this Statement as “the Company”) 
if there is any change in our status as it relates to our Domestic Partner relationship. We 
further agree that such notification must be made within 30 days of a change in status by 
the participant submitting to the Company a completed Termination of Domestic Partner 
Relationship form. 

We acknowledge that only the participant's signature is required on such form and that 
the Company is under no obligation to notify the Domestic Partner of the filing of the 
Termination of Domestic Partner Relationship form or termination of any applicable 
benefits. 

We understand that, regardless of whether a Termination of Domestic Partner 
Relationship form is filed, a Domestic Partner relationship is no longer recognized by the 
Company if the participant and Domestic Partner no longer meet the criteria of a 
domestic partner relationship as set forth in Section II of this Statement, the effect of 
which shall be the same as if a Termination of Domestic Partner Relationship form has 
been filed. The Company, however, has no affirmative obligation to change the status 
until it has satisfactory notice of the change in status. With respect to relocation benefits, 
such benefits for the Domestic Partner shall automatically cease at the end of the month 
following the earliest of any of the following: 
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A. the termination of participant's employment with the Company 

B. the death of participant 

C. the death of Domestic Partner 

D. the failure of participant and Domestic Partner to continue to meet the 
criteria for a domestic partner relationship as set forth in Section II of this 
Statement 

E. the filing of a Termination of Domestic Partner Relationship form with the 
Company. 

All other terms and conditions of the applicable benefit plan or policy or procedure apply. 

Participant understands that another Statement of Domestic Partner Relationship for any 
new or former domestic partner cannot be filed with the Company until at least twelve 
(12) months after there has been a termination of Domestic Partner benefits for any 
reason. 

IV. ACKNOWLEDGEMENTS 
We further understand and agree as follows: 

A. We certify that this Statement is submitted for the purpose of securing 
certain benefits for Domestic Partner and we affirm under penalties of 
perjury that the statements made in this Statement are true and accurate 
representations to the best of our knowledge. 

B. We understand that if any of the representations contained in this 
Statement are false or fraudulent, any benefits provided to Domestic 
Partner will be void or voidable, retroactive to the date of this Statement. 

C. We understand that we are jointly and severally responsible for the 
reimbursement of any expenses incurred as a result of any false or 
misleading statement contained in this Statement, or as a consequence of 
failing to notify the Company of a changed circumstance affecting the 
eligibility of our Domestic Partner Relationship. Such expenses may 
include legal fees and the cost of any benefits paid by the Company to 
Domestic Partner. 

D. We understand that the purpose of this Statement is to establish a 
Domestic Partner Relationship only and, that by accepting this Statement 
the Company does not guarantee eligibility for coverage or benefits for 
Domestic Partner as eligibility for coverage and benefits is determined on 
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the basis of all of the terms and conditions of the applicable Company 
benefits policies or plans, and state and federal law. 

E. We acknowledge that we are advised to consult an attorney regarding the 
possibility that the filing of this Statement may have certain legal and tax 
consequences, including the fact that it may, in the event of a termination 
of the Domestic Partner Relationship, be regarded as a factor leading a 
court to treat the relationship as the equivalent of marriage for the purpose 
of establishing and dividing community property, or for ordering payment 
of support. 

F. participant acknowledges that the making of any false or misleading 
statements in this Statement may lead to disciplinary action by the 
Company which may include dismissal. 

V. DOW’S RIGHTS 

A. Dow reserves the right to modify or amend, at any time and in any way 
whatsoever, the terms of any applicable benefits, including eligibility 
requirements or the terms and conditions for coverage of Domestic 
Partners or to terminate coverage completely. 

B. Dow reserves the right to modify the criteria for establishing a Domestic 
Partner relationship and to request appropriate additional documentation in 
support of this Statement. 

We declare, under penalty of perjury under governing state laws, that the statements set 

forth above are true and correct. 

participant; 


Date: 

Signature 


Domestic Partner: 


Date; 

Signature 


1 1 
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Post-Hearing Questions for the Record 
Submitted to the Honorable John Berry 
Front Senator Joseph I. Lieberman 

“Domestic Partner Benefits: Fair Policy and Good Business for the Federal Government” 

October IS, 2009 

1. You testified that you believe the enactment of S. 1 102 could strengthen the ability 
of the federal government to recruit and retain the best workers, and could help 
federal agencies maintain and improve morale and productivity. Could you expand 
on these points, providing examples and data that may support your view? 

Based on the experience of other employers, we believe the addition of domestic partner 
benefits will help the Federal Government recruit and retain qualified employees. 
Employers in both the public and private sectors have reported that domestic partner 
benefits are an effective tool for recruitment and retention.' 

According to the Williams Institute at the UCLA School of Law, two studies have found 
that domestic partner benefits reduce the likelihood that a lesbian, gay or bisexual 
employee will consider leaving his orher job.^ The Williams Institute also found that a 
majority of heterosexual workers surveyed agree that all employees should be guaranteed 
equal benefits, regardless of their sexual orientation.^ 

These positive outcomes are supported by the prevalence of domestic partner benefits in 
the private sector. Almost 60 percent of Fortune 500 companies already offer similar 
benefits to the same-sex domestic partners of their employees. As the chart “How Many 
Fortune-Ranked Companies Provide Domestic Partner Benefits” indicates, more and 
more employers are choosing to provide these benefits even in difficult economic times. 
In addition, 20 States offer these benefits to their employees. 

If we fail to offer comparable Job benefits to all our employees, the Federal Government 
will have a more difficult time competing effectively with other large employers for 
talent. We need legislative relief to correct the current laws under which many of our 
employee benefit programs operate. Offering domestic partner benefits will help address 
employment gaps and assist agencies in recruitment and retention. 


' Winnie Stachelberg, Josh Rosenthal and Claire Stein-Ross, “One Simple Step for Equality. States prove that the 
federal government can offer domestic paitner benefits with ease” (Center for American Progress, September 2008) 
* Williams Institute Research Director Lee Badgetfs written testimony delivered to the Congressional Subcommittee 
on Federal Workforce, Postal Service, and the District of Columbia on HR 25 17: Domestic Partnership Benefits and 
Obligation Act of 2009, July 8, 2009. 

’ M.V. Lee Badgett, “The Financial Impact of Domestic Partner Benefits in New Hampshire” (The Williams 
Institute, 2006) 
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2. Tbis legislation would extend federal government employment benefits at a time 
when tbe economy is still struggling and when many people in our country are 
worried about keeping their jobs or have lost their jobs. 

Mr. Berry, what answer would you give to the people in our country who are still 
struggling to make ends meet for themselves and their families, and who ask 
whether this is tbe right time for us to extend benefits for federal employees and 
their loved ones? 

Do you believe it is relevant that the chart “how many Fortune- Ranked Companies 
Provide Domestic Partnership Benefits” (which has been included in the record) 
indicates that tbe percentage of companies providing these benefits have continued 
to rise even over the past year? For example the percentage of Fortune 500 
companies providing domestic partnership benefits has gone up from 57% in 2008 
to 59% in 2009. 

The information presented in the chart provides evidence that employers in the private 
sector continue to see adding domestic partnership benefits as a good business decision, 
even in these economic times. The chart indicates that the number of employers in the 
Fortune 500 and the Fortune 1000 that provide domestic partnership benefits increased in 
2009. Where many employers are cutting costs and benefits, the number of Fortune- 
ranked companies offering domestic partner benefits has risen. 

As I testified at the hearing, the cost of extending these benefits to same-sex domestic 
partners is negligible. To add domestic-partner health insurance and survivor benefits for 
both Federal workers and retirees would cost approximately $56 million in 2010. The 
marginal increased cost equates to about 2-tenths of a percent of the entire cost to the 
Federal Government of the Federal Employees Health Benefits (FEHB) Program. 

It is also worth noting that allowing Federal employees to enroll their same-sex domestic 
partners and related children in health insurance may reduce the number of uninsured 
people, since at least some of those partners and children were likely to be without 
insurance. A recent study shows that 20 percent of people in same-sex couples have no 
health insurance.'* Uninsured partners and children may be accessing healthcare through 
costly emergency rooms or may be enrolled in Government-provided healthcare 
programs. A report by the Williams Institute analyzing the costs of providing domestic 
partner benefits to Federal employees indicates that allowing Federal employees to enroll 
same-sex partners and children in the FEHB Program would likely reduce both Federal 
and non-Federal expenditures on uncompensated care for those individuals.’ 


* Michael A. Ash and M.V. Lee Badgett, “Separate and Unequal: The Effect of Unequal Access to Employment-Based Health 
Insurance on Same*Sex and Unmarried Differeni-Sex Couples ” Contemporary Economic Policy 24(4);582-599, 2006. 

* Naomi G. Goldberg, Christopher Ramos, M.V. Lee Badgett, The Fiscal Impact of Extending Federal Benefits to 
Same-Sex Domestic Partners, (Williams Institute, September 2008) 
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3. If domestic partnership benefits legislation is enacted, how will OPM, as the agency 
responsible for overall management of the federal government’s recruitment and 
retention efforts, ensure that the federal applicants and federal employees are aware 
of the domestic partner benefits available to them? How would OPM make sure 
that federal employees get the assistance they need in enrolling in the domestic 
partnership benefits program? 

Federal Government human resources services are decentralized; each Federal agency 
carries out its own human resources management functions, including benefits enrollment 
and payroll deductions, for its own employees. OPM’s role is to provide detailed and 
accurate guidance and information to agency human resources personnel, including 
agency benefits officers, who then relay information and process personnel actions for 
agency employees. 

OPM communicates with agency benefits officers and other human resources personnel 
in multiple ways. We write and distribute Benefit Administration Letters (BALs) to 
agency human resources personnel explaining and clarifying changes in Govemmentwide 
policy that affect Federal employee benefits. These letters often provide detailed 
instructions on what notice and materials should be provided to employees, such as the 
guidance provided in association with the Annual FEHB Program Open Season. Agency 
human resources personnel also have opportunities to initiate communication with OPM. 
Each agency has a Human Capital Officer who has a specific point of contact within 
OPM to provide guidance and answer questions. 

In addition to OPM’s role in providing guidance to human resources personnel, OPM’s 
website gives employees and the public detailed benefits information. In addition, the 
Federal Government online job search and application website, USAJOBS.gov, provides 
applicants with information on Federal benefits and links for further information. OPM 
would use all of these methods to ensure that Federal applicants and employees are aware 
of the domestic partner benefits available to them and that they receive the assistance 
they need in enrolling in the domestic partnership benefits program. 

4. The federal government has standards for religious freedom and expression that 
provide safeguards for religious and other points of view to be in the federal 
workplace, consistent with respect for differences and for the constitutional 
separation of church and state. Would providing benefits for same-sex partners 
have any impact on the religious rights and liberties of any federal employees? 

Employees in established domestic partnerships are currently in the workforce and are 
hired, fired, and promoted just the same as their fellow employees. We do not believe 
adding domestic partner benefits in any way infringes on the rights and liberties of any 
Federal employee. 

5. Some have argued that S. 1102 would contradict existing law by elevating same-sex 
relationships outside of marriage to the same status as a binding legal marriage, and 
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that S. 1102 would demean the importance of marriage. What are your thoughts on 
this? 

We believe that S. 1102 does not contradict existing law by creating an equivdence 
between domestic partnerships and marriage, and it certainly does not demean the 
importance of marriage. Rather, the bill allows same-sex couples in committed 
relationships to register as domestic partners for purposes of Federal benefits and 
obligations - a status entirely distinct from the State-recognized status of marriage. This 
administration believes that same-sex couples in committed relationships should enjoy 
the same benefits and shoulder the same obligations as married opposite-sex couples, but 
it also believes that the institution of marriage is one that should be left to the States. 
Accordingly, this bill does nothing to change any State’s definition of marriage. 
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Post-Hearing Questions for the Record 
Submitted to the Honorable John Berry 
From Senator Daniel K. Akaka 

“Domestic Partner Benefits: Fair Policy and Good Business for the Federal Government” 

October 15, 2009 

1. The Oflice of Special Counsel (OSC) recently updated its website to accurately 
reflect that sexual orientation discrimination is considered a prohibited personnel 
practice that OSC can investigate. Please comment on why it is important to 
provide robust protection against sexual orientation discrimination, if we are to 
extend domestic partnership benefits. 

0PM shares the OSC’s view that discrimination based on sexual orientation is a 
prohibited personnel practice. As I said in my testimony, we are committed to 
recognizing the value of every American family and to the ideal of equal treatment under 
the law. Extending domestic partnership benefits to Federal employees is one 
manifestation of our commitment to these principles, which are central to our identity as 
Americans. 
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Post-Hearing Questions for the Record 
Submitted to the Honorable John Berry 
From Senator Tom Carper 

“Domestic Partner Beneflts: Fair Policy and Good Business for the Federal Government” 

October 15, 2009 

1. In your testimony you express some reservations about OPM handling the actual 
filing and processing of the domestic partnership affidavits. Could you discuss who 
would be more appropriate to handle those affidavits? 

Each Federal agency carries out human resources management functions, including 
benefits enrollment and payroll deductions, for its own employees. OPM does not serve 
as a central Oovemmentwide clearinghouse for personnel actions. It is appropriate for 
the employing agency’s human resource office to collect and process domestic 
partnership affidavits. Currently, employing offices maintain employees’ personnel files, 
including benefit election forms. It would be a relatively smooth transition for employing 
offices to collect affidavit forms and keep them in the employees’ personnel files with 
other benefit election forms. 

2. During your testimony, you stated that certain efficiencies and program reforms 
you plan to implement will more than offset the estimated costs of enacting S. 1102. 
Could you give more detail on the sorts of reforms you are planning? 

In my testimony I stated that increasing administrative efficiencies within the FEHB 
Program could potentially cover some of the costs associated with providing domestic 
partner benefits. While the provision of domestic partner benefits will lower retirement 
costs by $19 million due to reductions in annuities of retirees who elect to provide 
survivor benefits for their domestic partners, 1 think that other savings could be realized 
through modernizing the FEHB Program. 

As you know, the FEHB Program was created more than 50 years ago and has proved a 
remarkably sturdy model for providing Federal employees with health care coverage. 

The model has changed little over that time. OPM staff is conducting a thorough 
examination of the Program to prepare for the next 50 years. I look forward to working 
with the Committee on these issues. 
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Post-Hearing Questions for the Record 
Submitted to the Honorable John Berry 
From Senator Tom Coburn 

“Domestic Partner Benefits: Fair Policy and Good Business for the Federal Government” 

October 15, 2009 

1. What are the estimated costs for indefinitely continuing qualifying former domestic 
partners in the FEHB Program? 

There would be little to no cost for indefinitely continuing qualifying former domestic 
partners in the Federal Employees Health Benefits (FEHB) Program. Former spouses 
who receive benefits in accordance with the Spouse Equity Act must pay both the 
employee and the Government share of the premiums. Therefore, there would be no 
additional premium costs to the Government to cover these individuals. 

However, there is an administrative cost to providing former domestic partners the same 
benefits as former spouses are currently eligible to receive. For a former spouse to be 
covered under spouse equity provisions in the FEHB Program, that individual must have 
a future entitlement to receive a portion of the employee’s retirement annuity or a 
survivor armuity. Often, these entitlements are provided as a result of a court order in a 
divorce proceeding. 

Benefits provided to former spouses under a court order have no corollary in former 
domestic partner situations, because in most cases there are no court orders telling 0PM 
how to award benefits. Even in cases where a same-sex marriage (and divorce) exists, 
we are concerned that the Defense of Marriage Act might prevent 0PM from recognizing 
a court order following the divorce. Litigation over contested claims would invariably 
result, delaying final determination of both the case at hand and similar cases until the 
judicial process has been completed, which would increase administrative costs to 0PM. 


2. What are the estimated costs for indefinitely continuing qualifying former domestic 
partners in the full package of federal benefits provided for under S. 1102? 

The base cost each year would remain the same. In other words, domestic partnerships 
do not cost more in each ensuing year. The percentage cost - or savings - would be the 
same ratio in each succeeding year. 
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3. How did OPM arrive at this figure of 440 current annuitants and the resulting cost 
increase of $31 million? 

We have revised our cost estimate summary below to reflect current assumptions; 


Domestic Partners - Estimated Program Costs 



FEHB Health Insurance 

CSRS/FERS Retirement 

Totals 


Current 

Employees 

Current 

Employees 

Current 

Employees 

Year 

Emplovees 

and Retirees 

Employees 

and Retirees 

Employees 

and Retirees 


(in $ millions) 

2010 

41 

72 

-3 

-16 

38 

56 

2011 

45 

77 

-3 

-14 

42 

63 

2012 

50 

82 

-3 

-13 

47 

69 

2013 

56 

88 

-4 

-11 

52 

77 

2014 

62 

94 

-4 

-9 

58 

86 

2015 

68 

101 

-5 

-7 

63 

94 

2016 

75 

108 

-5 

-5 

70 

103 

2017 

83 

115 

-4 

-2 

79 

113 

2018 

91 

■ 123 

-4 

-1 

87 

122 

2019 

101 

132 

-4 

1 

97 

133 

Total 

672 

992 

-39 

-77 

633 

915 


• Assumptions are 0.34% of Federal employees and retirees would declare same-sex domestic partnerships. 
This is based on a CBO estimate conducted in 2003. 

• FEHB outlays in 2010 are estimated at $41 million for current employees out of $39 billion in total outlays 
(0.1 percent) for about 7,400 additional family members ($5500 per additional member). Adding 5700 
current annuitants would increase costs by about $31 million. 

• 87,000 employees retire each year, 340 are expected to elect a domestic partner survivor benefit. Of 
1,870,000 current retirees, 6300 are expected to elect a domestic partner survivor benefit. 

• Long-term impact of domestic partner survivor benefits for retirement is an additional cost of $94 million, 
increasing the current $634,500 million unfunded liability by less the 0.02%. The total cost is too small to 
have any impact on the amount contributed by agencies toward FERS contributions for current employees. 

• There would be no effect on budget outlays for other employee benefits. The only life insurance coverage 
which would be affected would be Option C, coverage for family members, which is employee-pay-all. 
The Federal dental and vision and long term care insurance programs are voluntary, employee-pay-all 
programs. 

• The current Lieberman bill does not include social security benefits (which are part of FERS retirement 
benefits), or tax relief for domestic paitner benefits under section 1 25 cafeteria plans. 


4. Could you clarify what off$et(s) the Administration proposes to use to pay for these 
increased costs to the American taxpayers, including “efficiencies and 
improvements” you mentioned in your oral testimony? 

In tny testimony I stated that increasing administrative efficiencies within the FEHB 
Program could potentially cover some of the costs associated with providing domestic 
partner benefits. While the provision of domestic partner benefits will lower retirement 
costs by $19 million due to reductions in annuities of retirees who elect to provide 
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survivor benefits for their domestic partners, I think that other savings could potentially 
be realized through modernizing the FEHB Program, 

As you know, the FEHB Program was created more than 50 years ago and has proved a 
remarkably sturdy model for providing Federal employees with health care coverage. 
The model has changed little over that time. OPM staff is conducting a thorough 
examination of the Program to prepare for the next 50 years. 1 look forward to working 
with the Committee on these issues. 
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Post-Hearing Questions for the Record 
Submitted to Dr. William H. Hendrix III 
From Senator Joseph I. Lieberman 

“Domestic Partner Benefits; Fair Policy and Good Business for the Federal Government” 

October IS, 2009 


1 . You and others at the hearing testified that you believe that providing domestic 
partnership benefits can strengthen the ability of a large employer to recruit and retain the 
best workers and can help in maintaining and improving morale and productivity. Could 
you expand on these points, providing any examples and data fl'om your experience that 
may support this view? 

A: We do have numerous examples where the policy helped us attract and retain 
employees. Sadly, we also have at least one example where we lost an employee before 
we had our policies in place. Today, as we recruit on college campuses, we have heard 
from young talent that Domestic Partner (DP) benefits and flexible work hours are two 
strong indicators to them that our company offers competitive benefits and has a 
supportive working environment. On occasion, we also hire in mid-level and 
management roles and we know that our DP benefits are valued by these recruits as well. 
By way of specific example, we recently hired someone from a California university to 
our Midland, MI site. Domestic Partner and other LOBT benefits were foremost on the 
new employee’s mind before he accepted the job, as he didn’t want to leave his partner 
unprotected from health insurance. In another example, we recently hired a mid-level 
scientist from a small start-up company that didn’t have DP benefits and this factored 
significantly into his decision to leave that firm and accept our job offer. This new 
employee had critical skills we required for a business project, and therefore, our DP 
benefits gave our company an important competitive advantage. As we mentioned, we 
have also lost personnel before our policies were in place. In 1992, we relocated a 
facility from Walnut Creek, CA to Indianapolis, IN. At least one person left Dow to 
work for the University which offered the DP benefits we did not at the time. 

2. The federal government has standards for religious freedom and expression that provide 
safeguards for religious and other points of view to be expressed in the federal workplace 
consistent with respect for differences and for the constitutional separation of church and 
state. From your experience, do you believe that providing benefits for same-sex partners 
has any impact on the religious rights and liberties of employees? 

A: No, we do not. As a multi-national company doing business in 160 countries, we 
must be aware of many different types of religious and cultural differences, and we work 
diligently to create a respectful environment for all of our employees. The mere 
existence of DP benefits in no way infringes on anyone’s freedom of religious belief or 
expression. While it is true some might not personally support the decision to offer DP 
benefits because of their religious views, simply offering the benefits does not in any way 
violate the right of those employees to their personal viewpoints. What we demand of all 
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our employees, regardless of their religious beliefs or sexual orientation is to demonstrate 
respect for their colleagues at all times, 

3. Some have argued that S. 1 102 would contradict existing law by elevating same-sex 
relationships outside of marriage to the same status as a binding legal marriage, and that 
S. 1102 demeans the importance of marriage. What are your thoughts on this? 

A: Dow’s decision to offer DP benefits is a business decision, based on attracting and 
retaining top talent without regard for personal characteristics, including sexual 
orientation and gender identity. We believe that the federal government, as a large 
employer, should equally address DP benefits, as provided in S. 1 102, on the basis of 
sound business practice. 
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Post-Hearing Questions for the Record 
Submitted to Dr. William H. Hendrix 111 
From Senator Tom Carper 

“Domestic Partner Benefits: Fair Policy and Good Business for the Federal Government” 

October 15, 2009 


1 . In the private sector it seems that not offering benefits to same-sex domestic partners is 
fast becoming the exception rather than the rule, I understand most of the Fortune 500 
companies now offer these benefits, and the majority of Delaware’s top employers, such 
as Bank of America and DuPont, also offer them, t^at competitive advantages do these 
companies enjoy because of their decision to extend same sex domestic partnership 
benefits? 

A: We feel that Domestic Partnership benefits offer several competitive advantages in 
attracting top talent over employers who don’t offer similar benefits. 

In the competitive job market, often the pay scale among companies will be fairly similar, 
so an individual’s decision on employment is often made based on multiple “soft” 
factors. For many campus recruits, the existence of Domestic Partner (DP) benefits and 
flexible work hoxu^ are signs that a company truly stands behind its commitment to a 
diverse workforce and an inclusive work environment, both of which are highly valued 
particularly by today’s younger employees. So, while a potential employee may not want 
to take advantage of DP benefits today, they will consider this when deciding on a job 
offer. We have had potential employees who are heterosexual and married express that 
they felt DP benefits were a good indicator of how the company would treat ALL 
employees within the workforce. Having a work environment that is supportive to a wide 
range of diversity creates a motivated workforce. 
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STATEMENT OF 

JOHN GAGE, NATIONAL PRESIDENT 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO 


BEFORE THE 


SENATE COMMITTEE 

ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 


ON 


S. 1102, THE DOMESTIC PARTNER BENEFITS AND 
OBLIGATIONS ACT OF 2009 


OCTOBER 15, 2009 
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Mr. Chairman and Members of the Committee: My name is John Gage and I am 
the National President of the American Federation of Government Employees, 
AFL-CIO (AFGE). On behalf of the members of our union, which represents 
more than 600,000 federal employees, I submit this statement for the record of 
the Committee on Homeland Security and Governmental Affairs hearing on S. 
1102, the Domestic Partnership Benefits and Obligations Act of 2009, held on 
October 15, 2009. S. 1 102 would provide the same-gender domestic partners of 
federal employees the same benefits available to spouses of married federal 
employees. AFGE strongly supports the measure. 

This legislation is about equity. It is not, as its opponents try to argue, about 
providing any form of special preference or extra benefit for federal employees 
who have formalized their exclusive relationships with a same-gender domestic 
partner as compared with those who marry a person of a different gender. 
Although earlier this year President Obama directed federal agencies to extend 
benefits to the same-sex domestic partners of federal workers, current law 
prevents the extension of benefits of great importance to federal workers, such 
as health and life insurance. The statutory equalization of benefits under S. 1 102 
would extend to health insurance under the Federal Employees Health Benefits 
Program (FEHBP), retirement benefits, rights under the Family and Medical 
Leave Act (FMLA), life insurance under the Federal Employees Group Life 
Insurance (FEGLI) plan, workers’ compensation, death and disability benefits, 
and reimbursement benefits for relocation, travel, and related expenses. Further, 
the biological and adopted children of the domestic partner would be treated just 
like step-children of married federal employees under the benefits listed. Finally, 
under the legislation, same-gender domestic partners would be subject to the 
same anti-nepotism and financial rules and obligations as those that apply to 
married federal employees. 

To become eligible for the equitable treatment provided for in the legislation, 
federal employees would be required to file legal affidavits of eligibility with the 
Office of Personnel Management (0PM) to certify that they share a home, and 
financial responsibilities. The employee must affirm the intention to remain in the 
domestic partnership indefinitely, and must notify 0PM within thirty days if the 
partnership is dissolved. The provisions of the legislation would apply only to 
same-sex domestic partnerships. 

The practice of treating married employees and those in committed same-sex 
partnerships equitably with regard to health insurance and retirement benefits is 
well-established in the private sector and in many state and local governments. 
More than half of the Fortune 500 firms extend equal benefits to spouses and 
same-sex domestic partnerships. They do so not only because it is fair and 
appropriate, but also because the market has made such policies an imperative 
in the competition to attract and retain excellent employees. The federal 
government should do no less. It should strive to attain the highest level of 
fairness for its employees, and it has a duty to all taxpayers to adopt employment 
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policies that facilitate the hiring and retention of a workforce of the highest 
possible quality. 

The impending retirement of the baby boom generation of federal employees has 
raised the question of whether the federal government will be able to recruit the 
next generation, or whether the most desirable candidates for federal jobs will be 
lost to the private sector. Putting aside for a moment the still-enormous pay gap 
between the federal and non-federal sectors and the fact that FEHBP is poorly 
run and as a result costs both taxpayers and federal employees more than it 
should, there is the issue of equitable treatment of GLBT (gay, lesbian, bisexual 
and transgender) people. When the Human Rights Campaign released its 2006 
study of the employment practices of Fortune 500 companies with respect to 
domestic partners, its president, Joe Solmonese, summarized the findings as 
follows: “Companies do it (provide equitable benefits to domestic partners) 
because it’s good for business. American corporations understand that a 
welcoming environment attracts the best talent.”’ 

Refusal to provide equitable treatment with regard to the provision of employee 
benefits is a violation of the merit system principle that promises equal pay for 
substantially equal work. The economic value of family coverage for health 
insurance, survivor benefits for retirement, disability, workers’ compensation, and 
life insurance; and full family coverage of relocation costs are substantial to a 
worker and would have extremely modest costs for the government. The equal 
pay principle has historically been understood to include all financial 
compensation, not just salary. Non-cash federal benefits make up almost a third 
of a typical federal employee’s compensation. In many metropolitan areas, the 
salary gap between federal and non-federal jobs has actually grown in recent 
years so that it now stands at 22.97 percent on average nationwide. In the 
Washington-Baltimore locality, the remaining federal pay gap measured by the 
Bureau of Labor Statistics (BLS) is 36.6 percent. To exacerbate the challenge 
this poses to efforts by federal agencies to hire the next generation of federal 
employees by continuing to discriminate between married employees, and those 
in domestic partnerships is as irrational as it is unfair. 

Imagine the perspective of a high-performing federal employee in a job that the 
federal government admits it has trouble recruiting for, who happens to have a 
domestic partner and two kids. Perhaps the worker is a Certified Registered 
Nurse Anesthetist in the VA, or a Defense Department Information Technology 
specialist with a high security classification, or an experienced DHS contract 
administrator with the proven ability to identify fraud on the part of contractors, or 
a skilled electrician who works on repair of highly complex weapons, or a 
Corrections Officer who puts his life on the line every day to keep us and his 
fellow officers safe from dangerous inmates in federal prisons. Consider that he 


' “Majority of Large Firms Offer Employees Domestic Partner Benefits” by Amy Joyce, June 30, 2006, 
The Washington Post. 
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or she might have a co-worker with identical job responsibilities and performance 
who happens to have a spouse and a couple of kids. 

Because S. 1 102 is not yet law, the two workers will receive vastly different 
compensation in return for their woi1< for the federal government. One would 
enjoy subsidized family coverage from FEHBP, worth approximately $8,561 .80 
per year, and that subsidy is not taxed. The employee with the domestic partner 
and kids, in contrast, is eligible for only single coverage from FEHBP. As of 
2008, the difference between what the government pays for FEHBP for family 
versus single coverage is $4,790.76 per year. To obtain similar insurance for his 
family, the employee in the domestic partnership would have to pay at least the 
same $4,790.76 per year in the open market, and the money spent on the 
premium would be tax deductible, but not tax free. 

A married federal employee with two children who dies early leaves his or her 
survivors with benefits ranging from $12,432 to $38,628 per year depending 
upon his or her salary. In identical circumstances, the survivors of a federal 
employee with a domestic partner and two children are left with nothing. If an 
employee in a domestic partnership becomes disabled, the worker is eligible for 
anywhere from $7,932 to $21,852 depending on age, earnings, and the severity 
of the disability. But if the employee were married with children and had the 
exact same age, earnings, and severity of disability, his or her disability eligibility 
would range from $1 1 ,640 to $32,964. 

The difference between the retirement annuities of employees with and without 
survivor designations vary widely on the basis of length of service, age at 
retirement, high-three salary, and retirement system. The two major federal 
retirement systems, the Civil Service Retirement System (CSRS), and the 
Federal Employees Retirement System (FERS) both allow married federal 
employees to ensure that their survivors continue to receive benefits after they 
die. The employee is required to take a reduction in the amount of his or her 
annuity in order to "buy” this survivor protection, but in most cases, taking the 
survivor option costs the employee about half of the value of benefits received by 
the survivor. 

FERS provides two options for survivor annuities, either one half or one fourth of 
the value of the annuity. CSRS is a bit more complicated, allowing 55 percent of 
anything from the full annuity to 55 percent of one dollar of annuity. CSRS and 
FERS also allow sun/ivor annuities to be paid to more than one former spouse at 
a time, as well as a widow or widower. (It is therefore difficult to argue that 
current law is based upon a religious concept of marriage or a view that 
marriages are more stable than domestic partnerships). The important point is 
that the financial value of survivor annuity benefits is substantial, and is, for the 
vast majority of federal employees who earn a full retirement annuity after a 
career of federal service, the single largest component of compensation after 
salary and their own annuity. This inequity in the treatment of a federal 
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employee’s survivors is the most severe and the most indefensible. After all, 
even the most ardent opponent of equality might feel shame at depriving an 
elderly surviving domestic partner the sunrivor benefits available to an elderly 
surviving husband or wife. 

How can anyone square these facts with the merit system principle of equal pay 
for substantially equal work? 

The answer is that one cannot justify discriminating against federal employees 
who are in domestic partnerships versus federal employees who are in 
conventional marriages. All else equal, sexual orientation should not form the 
basis of discrimination in compensation. But unless and until S. 1102 becomes 
law, discrimination in compensation will continue to occur in the federal 
government. I am certain that the Committee on Homeland Security and 
Governmental Affairs will continue its effort to ensure that S. 1 102 will apply as 
intended to federal worker benefits laws. 

Of course, passage of S. 1 1 02 is not just a matter of fairness. It is also a matter 
of what is necessary for the federal government to succeed in recruiting the next 
generation of government employees, and to retain them once they form 
monogamous relationships and start families. There will be no reason to stay 
with the government when other employers, whose mission can be just as 
compelling as the government’s, offer higher salaries and more comprehensive 
benefits. 

Employees who do stay and are affected by the inequity will understandably feel 
the pain of this discrimination, and it will inevitably affect their morale and 
commitment to their agency’s mission. They will know that they are receiving far 
less compensation for their work than their married coworkers, and have every 
reason to feel resentment at the inequity. 

Cost cannot serve as a valid rationale for failure to pass this legislation, as the 
Congressional Budget Office (CBO) has calculated that enactment would add 
less than one half of one percent to the existing costs of these programs. That 
estimate excludes the cost of turnover, recruitment, and training when 
experienced federal employees leave federal service because of this inequity. 
The cost should be viewed as if it were simply the case that larger numbers of 
federal employees began to marry. Surely the Congress would not respond to 
this by abolishing the benefits currently extended to spouses and families. As 
such, no one should argue that the happy occasion of the formation and 
maintenance of families is unaffordable or insupportable for the United States 
government. This concludes my statement. 
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American Foreign Service Association 

2101 EStrsetNW Washington, DC 20037 (202)336-4045 
FAX (202) 336-6620 E-mailafsaSafea.org 


October 14, 2009 


The Honorable Joseph I. Ueberman 
Chairman 

Senate Committee on Homeland Security & Governmental Affairs 
340 Dirksen Senate Office Building 
Washington, D.C 20510 

Dear Chairman Ueberman, 

On behalf of the American Foreign Service Association (AFSA), I write in strong support of S. 1102, the 
Domestic Partnership Beneflts and Obligations Act. This important legislation would provide health 
care, retirement, and other benefits to all federal civilian employees with qualifying same-sex domestic 
partners on the same basis that benefits for current spouses are provided. 

Members of the Foreign Service face many challenges when they are serving overseas that other federal 
employees do not encounter. We applaud Secretary Clinton's recent announcement that same-sex 
domestic partners will have access to language training, moving expenses, and the cost of emergency 
evacuation. However, same-sex domestic partners still do not have access to the Federal Employee 
Health Benefits Program, the Family Medical Leave Act, and retirement and pension benefits, which 
remains as a continuing injustice to our members. S. 1102 would provide these benefits to the same-sex 
domestic partners, while requiring domestic partners to have the same obligations under federal law. 

AFSA is firmly committed equality and to equity, and S. 1102 translates these principles into concrete 
action that demonstrates fairness for federal employees and their same-sex partners. It is time for the 
U.S. Government to Join the majority of the Fortune 500 companies and to provide these benefits, 
honor its workforce, and ensure the highest quality workforce. AFSA strongly supports S. 1102, and 
believes it is time for its adoption as law of the land. 
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October 30, 2009 


Members of tiie Committee on Homeland Security 
and Governmental Affairs 
United States Senate 
Washington, DC 205 1 0 

Dear Senator: 

On behaif of the 1 .6 million members of the American Federation of State, County and 
Municipal Employees (AFSCME), I would like to express our support for the Domestic Partnership 
Benefits and Obligations Act of 2009, (S. 1102). The bill will provide federal employees who have 
same-sex domestic partners the same employment benefits that are available to married federal 
employees and their spouses. 

The typical American family has changed. In I960, mairied couples with children comprised 
almost three-quarters of all U.S. households. Today, they account for only one in every four 
households. Households now include same-sex couples, unmarried opposite-sex couples and single 
parents. As the family make-up ^ifts, eligibility for federal employment benefits should be updated. 

Most employers provide benefits, such as health, dental, vision, life insurance, and pension 
coverage, and offer optional coverage for spouses and children. In recent years, our members have 
benefited from the extension of benefits to same-sex domestic partnerships in hundreds of 
municipalities, and at least 1 5 states (Alaska, California, Connecticut, Illinois, Maine, Montana, New 
Jersey, New Mexico, New York, Oregon, Rhode Island, Vermont, Washington, and Wisconsin), and 
the District of Columbia. While the number of employees who have applied for partner benefits has 
increased, enrollment has generally been veiy low and resulted in only marginal costs. These costs 
have been offset by the benefit of higher retention and recruitment rates for state and local 
employees, 

President Obama signed a memorandum in June that gives same-sex domestic partnera of 
federal employees access to long-term-care insurance benefits and allows civil servants to use sick 
leave to care for ailing domestic partners and children not related by blood or adoption. While 
this was an Important step in the right direction, it does not replace the need for this bill. 

Offering domestic partnership benefits is an important step for the federal goverranent to take 
as it strives to be a needed employer and it will help the federal government attract new talent and 
retain existing employees. AFSCME strongly supports the S. 1102. We appreciate the committee’s 
effort to move this bill forward and are happy to help in any way that we can. 

Sincerely, 

Charles M. Loveless 

Director of Legislation 

CML: adbr 

American Federation of State. County and Municipal Employees, AFL-CIO 

TEL (202)429-1000 FAX (202)429-1293 TODtM»2)6S9-0446 VrtB www.dfscme.org 1625 L Street NW. Washingtort, DC 20036-5687 
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1300 L Street, NW, Washington, DC 20005 


October 27, 2009 

Bumis 

President 
(202) 842-4246 

Honorable Joe Ueberman, Chair 

Senate Committee on Homeland Security and Government Affairs 
340 Dirksen Senate Office Building 
Washington, DC 20510 

National Executive Board 
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EMeuiive vice President 
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Honorable Susan Collins, Ranking Member 

Senate Committee on Homeland Security and Government Affairs 

340 Dirksen Senate Office Building 

Washington, DC 20510 


Dear Senator: 


CWeoa; MVS WviJtwi 


On behalf of the 275,000 members of the American Postal Workers Union, I 


oiiwwt&wort service Wfite to cxprcss support for S,1102, the “Domestic Partnership Benefits and 
Obligations Act of 2009.” 


MkeGaaagtKr 
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WSttamE. -BirSuMwan 
CoonSnatoc Snrdtem Region 

OmarM. GonzatK 
CoofdlnaRK Western Reglort 


Under the Act, as introduced, postal and federal employees who have same- 
sex domestic partners will be entitled to the same employment benefits that are 
available to married postal and federal employees and their spouses. 

Postal and federal employees are eligible for retirement and disability benefits 
under either the Civil Service Retirement (CSRS) or the Federal Employees 
Retirement System (FERS). Both CSRS and FERS provide survivor benefits for the 
spouse and dependent children of a deceased federal employee or retiree. 


Because postal and federal retirement benefits under both CSRS and FERS 
are subject to the statutory interpretation required by the Defense of Marriage Act in 
determining eligibility for survivor or dependent benefits under CSRS or FERS, “the 
word ‘Spouse’ refers only to a person of the opposite sex who is a husband or wife.” 
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Honorable Joe liebeiman, Chair 
Honorable Susan Collins, Ranking Member 
October 27, 2009 
Page Two 


If S.1102 were to become law, employees and their domestic partners will 
have the same benefits as married employees and their spouses. 

During a recent national convention of the APWU, delegates considered and 
voted overwhelmingly to support Resolution 186-C, which supports the recopition 
of civil unions of postal and federal employees. We feel that passage of S.1102 
would comply with the intent and interests of APWU members. 

We thank you for your introduction of this important bill and pledge our 
support of its passage. 


Sincerely, 






William Burrus 
President 
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Statement for the Record 


Donna Griffin 

Senior Vice President & Chief Diversity Officer 
The Chubb Corporation 


Committee on Homeland Security & Government Affairs, 
United States Senate 


The Hon. Joseph Lieberman, Chair 


Hearing entitled, 

**Domestic Partner Benefits: 

Fair Policy and Good Business for the Federal Government** 

October 1 5, 2009 
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On behalf of The Chubb Corporation, one of America’s leading diversified-financial 
corporations, I would like to express our support for S 1102, legislation introduced by 
Senator Lieberman and 24 co-sponsors to extend Domestic Partner benefits for Federal 
employees. We applaud the Committee for holding this hearing. As Chubb’s Chief 
Diversity Officer, 1 appreciate the opportunity to provide this statement for the 
Congressional Record and to share with you some of the ways in which having DP 
benefits has enhanced our ability to attract and retain some of the best and brightest 
employees in the financial services industry. 

As part of our longstanding commitment to workplace fairness, Chubb has offered a 
robust menu of life, health (medical & dental) and disability benefits to the Domestic 
Partners - and the children of Domestic Partners - of our employees since 1 996. When 
the program was first introduced, 88 employees (out of a universe of approximately 
8,000) signed up. By 2001, that number had risen to 128 (29 same-sex couples; 99 
opposite-sex couples. In 2002, 150 employees (31 same-sex couples and 119 opposite 
sex couples) had enrolled in the program. By 2008, 255 employees (60 same-sex couples 
and 195 opposite sex couples) had signed up. We can only anticipate that these numbers 
will continue to grow in the years ahead. 

You may wonder why, since we feel this is such an important cornerstone of our benefits 
portfolio, so few employees have taken advantage of the coverage since it was first 
introduced at Chubb over 10 years ago. There are myriad reasons for this trend; but the 
main one is, we believe, the unfortunate fact that under current Federal law, the value of 
employer-provided health coverage attributable to an employee’s non-spouse, non- 
dependent beneficiary (such as a Domestic Partner or certain grown children covered 
under a parent’s plan) is included in the taxable income of the employee and in the 
employee’s wages for payroll tax purposes. This results in higher income and payroll 
taxes for these employees than for employees with spousal or dependent coverage (where 
the value of the coverage is not regarded as taxable income or wages.) 

Bi-partisan, bi-cameral legislative proposals introduced this year - S 1 153 by Senator 
Charles Schumer; and HR 2625 by Representative Jim McDermott - would amend the 
U.S. tax code so that DP benefits offered to eligible beneficiaries under employer health 
plans will not generate taxable income or taxable wages. Chubb is a strong supporter of 
both S 1 153 and HR 2625, and we are working with a coalition of like-minded companies 
to end the “double-taxation” of DP benefits. 

Diversity is about recognizing, respecting and valuing differences. We realize the 
challenges involved in integrating and valuing diversity in its many shapes, and are 
committed to fostering an environment in which all employees can realize their fullest 
potential. We believe that Chubb benefits from the competitive advantage such diversity 
provides. We pride ourselves on being a great place to work, as evidenced by the many 
workplace awards we have received, which are listed in an attachment to this Statement. 
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Enhancing our work environment by broadening our benefits programs and celebrating 
the diversity of our workforce has not been a financial burden to Chubb. On the contrary, 
we believe that our approach actually strengthens our financial underpinnings, by 
enabling us to attract and retain a wide variety of talented employees at every level of the 
organization. 

Businesses that drive away talented and capable employees are certain to lose their 
competitive edge, an outcome that we simply cannot afford to accept in today’s 
competitive global marketplace. At Chubb, we are committed to providing equal 
employment opportunities to aH employees and applicants based on job-related 
qualifications and ability to perform a job without regard to race, sex, color, religion, age, 
national origin, sexual orientation, gender identity or disability. 

This commitment is reflected in the benefits plans we make available to our employees. 

In fact, many employees have, over the years, shared with me their observations of why 
they Were attracted to Chubb over another employer. An oft-repeated theme in their 
comments is the quality and breadth of our benefits programs. Here are just a few such 
testimonials: 

I'm a new hire with Chubb. One of the things that drew me to Chubb (besides the 
obvious advancement of my career and the chance to be a part of Chubb's position in the 
insurance industry) is Chubb's support for their gay and lesbian employees, through the 
employee group and domestic partner benefits. 

I have had a successful and satisfying 12 year career with Chubb. [Even though I am 
leaving the organization,] I want to let you know how symbolically important it was for 
me-being in a branch— to know that DP benefits and an organization like GLEN exists at 
Chubb. Although I never utilized it, knowing it was there made me feel a great deal more 
welcome and secure, as I know it does for others in the branch world. 

Addressing individual needs through domestic partner benefits, supporting a business 
ethic based on best business practice and a commitment to eliminate a discriminatory 
workplace, creates the strongest foundation of any company that 1 have worked for. 

Based on what I have heard from friends, family and colleagues, both within and external 
to the Insurance Industry, I have found nothing that compares. Chubb is truly the only 
company, during my employment experience that I can say I have been privileged to work 
for. 

My partner works in another state and the choice of doctors in her plan is limited 
because of where we live. For us, choosing the Chubb-provided DPB will enable us to 
have more choices of health care providers that are local and familiar to us. lam proud 
of the stance Chubb has taken to provide DPB to all employees. 

For most of the 12 years since Chubb began offering DPB, my partner (for the past 15 
years) and I have not had the need to utilize them— but there have been two occasions 
which were exceptions. At one point, his employer was bought out by another company 
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and he was one of many employees that were laid off in the aftermath of that occurrence, 
leaving him unemployed for several months. At another time in his career, the only 
medical coverage plan his employer at the time offered was one which had a very high 
annual deduction ($3-5,000 as I recall). My partner has various health issues which 
require ongoing prescriptions that would cost thousands of dollars each month if he had 
no medical coverage, and so the security of being able to add him to my coverage for 
brief periods of time was critical to both our financial and emotional well being. It is not 
too much of leap to be able to see haw important the availability of such benefits can be 
to an employee's overall productivity. 

In the years since its implementation, our culture of inclusion and celebration of diversity 
in the workplace has been embraced broadly throughout the organization, and we believe 
this acceptance has had a positive impact on our Corporation’s bottom line: we employ 
the best-qualified insurance professionals in the financial services industry, bar none. 
Their collective work ethic has helped make Chubb the 180th largest corporation in the 
U.S. (according to Fortune magazine). And it has further reinforced, for ALL of our 
employees, that fairness and non-discrimination remain fundamental tenets in our 
workplace. 

I thank the Committee for the opportunity to share our views with you, and I hope you 
will give serious consideration to adding DP benefits to the constellation of benefits to 
which Federal employees can avail themselves. 1 tmly believe that you will be rewarded 
with a more loyal and long-term employee universe, which as one of the country’s largest 
public employers, you will agree is critical in today’s competitive workplace. 

We would be pleased to provide any additional information about our DP benefits 
program in which you might be interested as you move forward with your exploration of 
this important issue. 

Thank you. 
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October 14, 2009 


The Honorable Joe Lieberman 
Chairman 

Homeland Security and Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

The Honorable Susan Collins 
Ranking Member 

Homeland Security and Government Affairs 
United States Senate 
Washington, D.C. 20510 


Dear Senators Lieberman and Collins: 


On behalf of Concerned Women for America's (CWA) 500,000 members nationwide, I urge you 
to oppose the Domestic Partnership Benefits and Obligations Act of 2009. This legislation would 
provide special privileges to "same-sex partners." 

The Domestic Partnership Benefits and Obligations Act of 2009 allows any federal employee 
with a "same-sex domestic partner" to be entitled to the same employment benefits that are 
currently available to married federal employees and their spouses. 

Under federal law, legal marriage is the union between a man and a woman. This bill would 
contradict existing law by elevating relationships outside of marriage to that of a binding legal 
marriage. Marriage between one man and one woman provides unique benefits to individuals, 
children, and society that cannot be replicated by any other living arrangement. The Domestic 
Partnership Benefits and Obligations Act of 2009 demeans the importance of marriage and is 
wholly inappropriate because it undermines federal law. 

CWA urges you to oppose legislation that undermines longstanding federal law and to preserve 
the family values that are the backbone of this country. 

Sincerely, 






Wendy Wright 
President 
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October 15, 2009 

The Honorable Joseph Lieberman 
Chairman 

United States Senate Committee on 
Homeland Security and Governmental Affairs 
340 DIrksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Lieberman, 

We, the undersigned organizations, write in support of the Domestic Partnership Benefits and 
Obligations Act, S. 1102. The Domestic Partnership Benefits and Obligations Act would provide 
health care, retirement and other benefits to all federal civilian employees with qualifying same- 
sex domestic partners on the same basis as spousal benefits. The Act also provides benefits 
for domestic partners' children, even if they are not the biological or adopted children of the 
employee.^ 

Benefits currently afforded to married federal employees but denied to same-sex domestic 
partners include: 

• Access to FEHBP health insurance: 

• Pension and retirement benefits; 

• Family relocation assistance; 

• Family and medical leave; 

• Compensation for work injuries; 

• Death, disability and similar benefits; and 

• Continued health coverage upon employee’s termination (at own expense). 

The Act also imposes equal obligations upon domestic partners, including the duty to disclose 
financial interests. 

By offering full benefits to the domestic partners of federal employees, this bill will bring the 
federal government's employment practices in line with those of America’s largest and most 
successful corporations. Fifty-nine percent of Fortune 500 companies provide domestic partner 
benefits to their employees. Many of America’s leading companies, including defense giant 
Raytheon, IBM, Microsoft, Shell Oil, Walt Disney, Fannie Mae, Citigroup, Xerox, AOL Time 
Warner and United and American Airlines, offer these benefits. In addition, 22 states, the 
District of Columbia, and over 1 50 local governments make benefits available to public 
employees and their same-sex partners. These include cities in every part of the country, from 
Los Angeles to New York City, to Madison, Wisconsin and Iowa City. 

In addition, by offering domestic partnership benefits, the federai government would not only 
improve the quality of its workforce, but also demonstrate its commitment to fairness and 
equality for all Americans. Benefits comprise a significant portion of all employee 
compensation. By not offering domestic partnership benefits to its employees, the federal 
government is not providing equal pay lor the equal work of these employees. The legislation 
would also require domestic partners to have the same obligations under federal law. 


^ In most states, second-parent adoption is not available, and as a result, many children of same-sex 
couples cannot become legal children of both parents. The Act would provide coverage lor these children 
on the same basis as stepchildren of married employees. 
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It is time for the federal government to have the ability to retain the best employees through 
giving equal treatment to its gay and lesbian employees in committed relationships. We 
therefore support the Domestic Partnership Benefits and Obligations Act. 

Sincerely, 


AIDS Action Council 

American Civil Liberties Union (ACLU) 

American Federation of Government Employees (AFGE) 

American Federation of State, County and Municipal Employees, AFL-CIO 

American Foreign Service Association 

CenterLInk: The Community of LGBT Centers 

Center for American Progress Action Fund 

Family Equality Council 

Federal GLOBE 

Gays and Lesbians in Foreign Affairs Agencies (GLIFAA) 

GLSEN - the Gay, Lesbian and Straight Education Network 
GOProud 

Human Rights Campaign 

National Air Traffic Controllers Association 

National Center for Lesbian Rights 

National Coalition for LGBT Health 

National Gay and Lesbian Task Force Action Fund 

National Coalition for LGBT Health 

National Treasury Employees Union (NTEU) 

Parents, Families and Friends of Lesbians and Gays (PFLAG) National 

People for the American Way 

Pride at Work, AFL-CIO 

Secular Coalition for America 

Service Employees International Union (SEIU) 
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United States Senate 

Committee on Homeland Security and Governmental Affairs 
Hearing on 

“Domestic Partner Benefits: Fair Policy and Good Business for the Federal Government” 
Written Testimony of Joe Solmonese 
President, Human Rights Campaign 
October 15, 2009 


On behalf of the Human Rights Campaign and our over 750,000 members and supporters 
nationwide, I thank Chairman Lieberman for holding today’s hearing on S. 1 102, the 
Domestic Partnership Benefits and Obligations Act (DPBO). I also want to thank 
Senator Collins, and Representative Tammy Baldwin for their leadership and 
commitment on this important legislation. As the nation’s largest civil rights 
organization advocating for the lesbian, gay, bisexual, and transgender (LGBT) 
community, the Human Rights Campaign strongly supports this legislation, which would 
ensure that lesbian and gay federal employees receive equal compensation for their 
service to our nation. 

The DPBO Act would provide equal family benefits and obligations — including 
retirement benefits, health insurance, relocation expenses, and many more — to federal 
civilian employees with same-sex partners. This legislation, which is long overdue, 
would also bring the federal government up to the standards of America’s leading 
employers, who provide these benefits in order to recruit and retain the most talented 
workforce possible. 

According to the Bureau of Labor Statistics, nearly 13 percent of employees’ 
compensation comes in the form of insurance and retirement benefits, which generally 
cover family members and dependents, and 7 percent in the form of paid leave, which 
makes it possible for workers to accommodate work and family obligations. 

Increasingly, America’s leading employers — including 59% of Fortune 500 companies, 
22 states and hundreds of cities and counties — provide equal family benefits for their 
lesbian and gay workers. 

The federal government — the nation’s largest civilian employer with 2.7 million 
employees — does not provide health, or retirement, expenses for the same-sex partners of 
its employees. Until recently relocation expenses were not covered at all. Now, they are 
available but only to the domestic partners of employees at the State Department, As a 
result, a lesbian or gay civilian employee doing the same job as their married 
heterosexual counterparts, in the same pay grade, will receive significantly lower 
compensation. Furthermore, because many companies that provide services to the 
government — such as top federal contractors Bechtel, Boeing, EDS, General Electric, 
Honeywell, Lockheed Martin, McKesson, Northrop Grumman, Raytheon and SAIC — 
offer equal benefits to their lesbian and gay employees, qualified lesbian or gay 
applicants have a strong incentive to choose the private sector over government work 
even where the positions are similar. While opponents of DPBO-including the Bush 
administration — have argued that fraud could be a problem in awarding these benefits. 
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the experience of these top contractors as well as hundreds of other Fortune 500 
companies, and the support of Office of Personnel Management Director John Berry at 
today’s hearing refute those unfounded concerns. 

On June 17, 2009, President Obama reduced the inequities that lesbian and gay civilian 
employees, including Foreign Service Officers, face when he signed a Presidential 
Memorandum on Federal Benefits and Non-Discrimination. The Memorandum identified 
certain benefits that could be provided equally without congressional action. In 
particular, the Memorandum instructed the Director of the Office of Personnel 
Management (0PM) to add domestic partners of federal employees to the long-term care 
insurance program and require supervisors to allow employees to use their sick leave to 
take care of domestic partners and non-biological, non-adopted children. 

The Memorandum also addressed the inadequacy of benefits for Foreign Service Officers 
with same-sex partners, an issue that drew public attention last year, when former 
Ambassador Michael Guest ended a distinguished career and called upon the previous 
administration to equalize benefits for same-sex partners. Foreign Service employees’ 
same-sex partners will now have equal access to a number of the benefits afforded their 
colleagues such as the use of medical facilities at posts abroad, medical evacuation from 
posts abroad and inclusion in family size for housing allocations. 

The President also instructed the heads of all other executive departments and agencies, 
in consultation with OPM, to conduct reviews of the benefits provided by their 
departments and agencies to determine what authority they have to extend benefits to the 
same-sex partners of their employees. 

Although the Memorandum is an important step in providing same-sex partners of federal 
employees with the benefits already available to spouses of heterosexual employees, it 
does not approach providing a full range of benefits. Notably, it does not offer health 
insurance or retirement savings -the two most critical employee benefits - to the 
domestic partners of federal employees. The President acknowledged in the 
Memorandum that certain benefits could not be provided under existing laws and must be 
addressed legislatively. For this reason, the President announced his support for the 
DPBO legislation in order to ensure these critical benefits are provided. OPM Director 
John Berry reinforced the Administration’s endorsement of the legislation when he 
testified on the House companion measure in July. 

This hearing is an important step toward guaranteeing equal compensation for lesbian and 
gay workers serving our government at home and abroad. Equal pay for equal work is a 
value fundamental to American opportunity. The federal government should be the 
standard bearer for fair workplace practices, but has lagged behind the top employers for 
too long. By passing the S, 1 102, Congress can bring the federal workforce into the 21*' 
century, ensuring that all of its workers are treated fairly and that the best and brightest 
are attracted to federal service. 

On behalf of the Human Rights Campaign, I urge you to pass the Domestic Partnership 
Benefits and Obligations Act. 


2 
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STATEMENT OF COLLEEN M. KELLEY 
NATIONAL PRESIDENT 
NATIONAL TREASURY EMPLOYEES UNION 
October 15, 2009 
to the 

Committee on Homeland Security and 
Governmental Affairs 
United States Senate 
on 

S. 1102, the Domestic Partner Benefits and Obligations Act of 2009 


Thank you Chairman Lieberman and Ranking Member Collins for this 
opportunity to present the views of the National Treasury Employees Union (NTEU) on 
S. 1 102, the Domestic Partner Benefits and Obligations Act of 2009. NTEU is the 
nation’s largest independent federal sector labor union, representing workers at 31 
government agencies. For over 70 years our union has been in the forefront of defending 
and advancing better pay, benefits and working conditions for federal employees. I have 
had the honor of testifying before this Committee many times in the past on matters of 
concern to federal workers and I thank you for this most recent invitation. 

NTEU is grateful to Senator Lieberman for introducing this bill, along with 
Senator Collins and the 23 other co-sponsors including our dear friend and the constant 
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advocate for human and civil rights, the late Senator Edward M. Kennedy. NTEU 
strongly supports the Domestic Partnership Benefits and Obligations Act and urges the 
Committee to act quickly and favorably on it. 

Mr. Chairman, under this legislation, NTEU members and all federal workers 
with domestic partners will be able to participate in employee benefit programs similar to 
the options allowed for married couples and will be subject to the same employment 
related obligations and duties that are imposed on married employees and their spouses. 
This includes the Federal Employees Health Benefits Program (FEHBP), retirement and 
disability plans, family, medical and emergency leave. Federal Group Life Insurance 
(FGLI), long term care insurance. Workers Compensation, death and disability benefits, 
and relocation, travel and related expenses. 

The legislation would require federal employees and their domestic partners to be 
subject to the same duties, obligations and ethics requirements that married federal 
employees are mandated to follow such as anti-nepotism rules and financial disclosure 
requirements. The legislation would further allow counting both partners income for 
means tested, contractually negotiated child care subsidies offered by federal agencies. 
Mr. Chairman, I want to emphasize this point. This legislation proposes both benefits 
and obligations. The integrity of the civil service system demands not only that there be 
fairness in benefits but that nepotism and other abuses not be permitted because of an 
exemption of domestic partners. 
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The legislation would deem a person a domestic partner when the employee files 
an affidavit with the Office of Personnel Management (0PM) that certifies they have a 
common residence, share responsibility for each other’s welfare and financial 
responsibilities, are not related by blood and are living together on an indefinite basis as 
each other’s sole committed partner. This seems reasonable to us, given the only other 
likely alternative would be to defer to state law. The various states have such widely 
different definitions of domestic partners or civil unions, with four states having same sex 
marriage and several states having no partnership provisions at all, it would be unwieldy 
for the federal government to use state definitions given the lack of uniformity among the 
states. 


Mr. Chairman, there has long been a very sound principle that has been embraced 
on a bipartisan basis. That principle is that fair and comprehensive employee benefits in 
our society are best promoted by the federal government operating as a model employer. 
Then, the private sector is encouraged but not mandated to adopt these benefits by the 
good example and the resulting market forces of the nation’s largest employer. In this 
situation, we are seeing the reverse. The federal government is no longer in the forefront 
but is a laggard. Over 53% of Fortune 500 companies offer domestic partner benefits to 
their workers. Many public employers offer domestic partner benefits, including 1 3 
states along with 201 local governments. In fact, tens of thousands of private companies, 
growing numbers of non-profit employers including colleges and universities, and the 
very entities that are competing with the federal government for the recruitment of the 
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best and brightest of the workforce are offering domestic partner benefits. Market forces 
and the good example of the private sector now put this issue before the federal sector. 

As the exclusive bargaining representative for over 1 50,000 federal employees, 
NTEU is usually the first to hear from those we represent about pay, benefits and 
working conditions. NTEU union leaders across the country have been aware of the 
desire and need for these benefits by our members for many years. It is a concern that 
NTEU members raise frequently at union meetings, conferences and in direct inquires. 
We have discussed and debated this issue at our National Conventions, passing 
resolutions in support at every National NTEU Convention going back more than a 
decade. And increasingly, particularly among new hires, it is not only desire and need 
but there is an expectation of domestic partner benefits from NTEU members who have 
received these benefits in the private sector. 

I want the members of the Committee to understand that the federal employee 
support for domestic partner benefits is broad and nationwide. I have heard from a 
National Park Service employee in West Virginia, an FDIC bank examiner in West 
Warwick, Rhode Island, a worker at the IRS Service Center in Ogden, Utah, a Customs 
and Border Protection officer serving on the Mexican border in California and a Social 
Security Administration employee in Cleveland, Ohio, all of whom have asked if the 
union can have domestic partner benefits extended to the federal sector. 1 also want to 
note that, with some very limited exceptions, domestic partner benefits are not something 
NTEU can negotiate in collective bargaining. To the degree we can, NTEU is committed 
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to do so. But we are generally in the situation of having to inform our members that this 
matter needs to be addressed legislatively. Congress must act and it must act promptly. 

There is another reason why it is so important for Congress to move favorably and 
quickly on this legislation. As has been noted by members of this Committee, we have a 
coming human capital crisis in the federal government. As has been reported by the 
Office of Personnel Management and as I have previously testified before Congress, 
more than half of the federal government’s employees will become eligible for retirement 
in the next ten years and approximately 40 percent of the federal workforce is expected to 
retire. In the next five years alone it will be 30% of the workforce - 600,000 Individuals. 
This coming crisis is so severe, the Chief Human Capital Officers Council has taken up 
the matter and, working with Federal agencies, begun developing the best practice 
models for hiring and succession planning. I have previously testified that 0PM needs to 
step up its marketing and outreach particularly to younger workers. I also testified that 
the looming crisis is not just a matter of retiring senior employees where the response can 
be moving those next in line up the food chain and stepping up entry level hires. The 
federal government did very little hiring in the 1990’s while at the same time, the federal 
workforce was reduced by about 400,000 workers. We’re not only losing the senior layer 
of the workforce in the next 10 years. There is no one behind them to do the jobs. Mid- 
career, mid-level candidates need to be attracted to federal service and many of the 
quality candidates for these positions are part of a settled domestic partner couple. 
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Given this reality, it is simply unacceptable that the federal govenunent be unable 
to offer benefits as good or better than the private firms the government is competing 
with. It will lose the best candidates in many different circumstances. Most obviously, it 
is a desirable recruitment tool for an employee with a partner not in the labor force or in a 
job that does not offer health insurance. Also, with this huge need for recruitment 
coupled with the goal of not compromising on the quality of employees, this legislation is 
one obvious tool in casting the widest net possible to find the best candidates. 

Particularly among jobs requiring highly skilled and specialized candidates, that means a 
national search and asking applicants to re-locate. It might mean persuading a trademark 
attorney at General Electric in Connecticut to come to the Patent and Trademark Office in 
Alexandria, Virginia or a chemist from Eli Lilly to take a job at the Food and Drug 
Administration laboratory in Cincinnati or Boston. It might be a tough sell for a married 
couple but at least the agency can offer relocation and related expenses and at least the 
non-federal spouse can participate in the health insurance plan while searching for a new 
job in the new location. To ask a highly qualified candidate to re-locate and to expect the 
candidate’s domestic partner to leave his or her employment and employer sponsored 
health insurance to move to a new city is simply a recipe to miss out on the best and most 
able candidates. 

In summary, Mr. Chairman, the Committee has before it a bill that represents 
fairness and equality for gay and lesbian employees, is desired and even demanded by 
federal employees, is a recruiting tool for agencies in the looming retirement crisis in the 
federal sector and will extend health care and other benefits to Americans currently 
uncovered. I can not see why the Senate would not act favorably and quickly. I urge that 
you do. 
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Statement of PFLAG National Executive Director Jody Huckaby 
In Support of the Domestic Partnership Benefits and Obligations Act of 2009 
for the Hearing: The Domestic Partnership Benefits and Obligations Act 
October 15, 2009 


Mr. Chairman and Members of the Committee: 

On behalf of Parents, Families and Friends of Lesbians and Gays' (PFLAG) more than 200,000 members 
and supporters, we thank you the opportunity to submit written testimony supporting the Domestic 
Partnership Benefits and Obligations Act of 2009 - S. 1102. We also extend our thanks to Chairman 
Lieberman and Ranking Member Collins for convening the hearing on The Domestic Partnership Benefits 
and Obligations Act before the United States Senate Committee on Homeland Security and Governmental 
Affairs. PFLAG encourages the Congress to enact legislation to extend equal benefits and compensation 
to all federal employees. It is absolutely critical for the Committee to discuss the important role equal 
benefits and compensation play for all federal employees, their spouses and their families. 


Problem Statement and Background Information 

Employee benefits, including health insurance and retirement savings, represent a significant portion of 
employee compensation. Although the federal government • the nation's largest civilian employer • offers 
generous family benefits to employees, these benefits are not available lesbian, gay and bisexual workers 
with same-sex partners. As a result, these employees do not receive equal pay for their equal work. This 
means that the government cannot keep pace with leading private-sector employers - including many 
federal contactors - in recruiting and retaining top talent 

Current Gaps in Federal Law 

Although President Obama's recent Presidential Memorandum on Federal Benefits and Non- 
Olscriminatlon extended some benefits to federal employees’ same-sex partners, it did not go far enough 
to extend equal benefits comparable to those benefits received by federal employees with opposite-sex 
spouses. Benefits currently afforded to married federal employees but denied to same-sex domestic 
partners include: 

• Access to health insurance through the Federal Employees Health Benefits Program; 

• Pension and retirement benefits; 

• Family relocation assistance; 

• Language training, evacuation services, health care, and anti-terrorism training for Foreign Service 
officers' families; 

• Family and medical leave; and 

• Continued health coverage upon employee's termination (at own expense). 


Parents, Families and Friends of Lesbians and Gays IPFIAG) You Have a Home in PFLAG 
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The Domestic Partners Benefits and Obligations Act of 2009 PFLjAkC^ 

The Domestic Partnership Benefits and Obligations Act of 2009 would provide health care, retirement, 
and other similar benefits to all federal civilian employees with qualifying same-sex domestic partners on 
the same basis as spousal benefits. The Act also provides benefits for domestic partners' children, even if 
they are not the biological or adopted children of the employee. The Act also imposes equal obligations 
upon domestic partners, including the duty to disclose financial interests. 


By offering full benefits to the domestic partners of federal employees, this bill will bring employment 
practices in the federal government in line with those of America's largest and most successful 
corporations. Fifty-seven percent of Fortune 500 companies provide domestic partner benefits to their 
employees. Many leading companies in the United States, including defense giant Raytheon, IBM, 
Microsoft, Shell Oil, Walt Disney, Fannie Mae, Citigroup, Xerox, AOL Time Warner, and United and 
American Airlines offer these benefits. Nineteen states and more than 150 local governments offer their 
domestic partnership benefits to their public employees. These include cities in every part of the 
country, from Los Angeles and New York City, to Madison, Wise., and Iowa City, Iowa. 


By offering domestic partnership benefits, the federal government would not only Improve the quality of 
Its workforce, but also demonstrate its commitment to fairness and equality for all Americans. Benefits 
comprise a significant portion of all employee compensation. By not offering domestic partnership 
benefits to its employees, the federal government is not providing equal pay for the equal work of these 
employees. The legislation would also require domestic partners to have the same obligations under 
federal law. 


PFLAG's Unique Role 

Parents, Families and Friends of Lesbians and Gays (PFLAG) seeks to promote the health and well-being 
of lesbian, gay, bisexual and transgender persons, their families and friends through: support, to cope 
with an adverse society; education, to enlighten an ill-informed public; and advocacy, to end 
discrimination and to secure equal civil rights. PFLAG provides opportunity for dialogue about sexual 
orientation and gender identity, and acts to create a society that is healthy and respectful of human 
diversity. 

PFLAG remains committed to promoting the health and well-being of LGBT Individuals by Influencing 
policy and legislation aimed at recognizing same-sex relationships. That is why so many PFLAG parents, 
families and friends, who understand the importance of employee benefits, continue to work in their local 
communities to identify innovative ways to move local governments and businesses to provide equal 
benefits and compensation for gay, lesbian and bisexual employees with same-sex partners. 

It is time for the federal government to be able to retain the best employees by giving equal treatment to 
its gay and lesbian employees in committed relationships. We hope the leadership of the U.S. Congress 
will take action by moving equality forward. We encourage you to meet with PFLAG members and 
supporters along with the staff members in our national office who continue to advocate for domestic 
partner benefits at the local, state and federal level for both public and private employees. We believe 
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o 

PFLAiG 


these personal accounts will be enormously helpful in your efforts to make a difference in the lives of all 
hard-working Americans. 

Again, we thank you for holding this important hearing and for the opportunity to submit written 
testimony supporting The Domestic Partnership Benefits and Obligations Act of 2009. On behalf of all of 
our members and supporters, we are grateful for your dedicated work in helping create equal workplaces 
for all Americans. If you have any questions related to our ongoing work, please be sure to contact our 
Field and Policy Manger, Rhodes Perry at 202-467-8180 x 221 or rperrv@pflag.org. 


Sincerely, 


Jody M. Huckaby 


Executive Director 
PFLAG National 
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Prepared Statement of the Teachers Insurance 
and Annuity Association-College Retirement 
Equities Fund (TIAA-CREF 


Mr. Chairman, since your Committee held a hearing on your legislation to provide benefits to the 
domestic partners of federal employees (The Domestic Partner Benefits and Obligations Act, S. 
2521), TIAA-CREF wanted to submit this statement for the record about our own experience 
with domestic partner benefits. 

TIAA-CREF is a national financial services organization that manages over $390 billion in 
assets for more than 3.4 million clients. We are the leading retirement system for academic, 
research, medical and cultural institutions. The issue of domestic partner benefits is an important 
one for us, but also for our client institutions and our plan participants. 

TIAA-CREF began offering domestic partner benefits in January 2004. These benefits are 
offered to same-sex partners, and include all health benefits, such as medical, dental and vision 
coverage. We offer these benefits to compete effectively in the marketplace for talent and to 
retain valuable employees in our company. Since the majority of Fortune 500 companies now 
offer these benefits, those firms that do not are at a competitive disadvantage when hiring 
qualified candidates. We believe that employees deserve equitable treatment, and offering 
domestic partner benefits is in keeping with our commitment to provide benefits fairly across our 
employee population. The response fi’om our workforce has been extremely positive and we 
have found that offering domestic partner benefits have enabled us to attract and retain a highly- 
qualified workforce. 

Our experience with our domestic partner benefit program is that costs and administration do not 
diverge appreciably from that of our general population. We have seen no evidence that the 
claims experience differs within this group, nor do we sec any suggestion that otherwise 
ineligible individuals are benefiting improperly from this program. 

One challei^e we encounter in administering our domestic partner benefits program is caused by 
the inequity in the federal tax treatment of such benefits. For those who do not qualify as 
spouses or dependents under the Internal Revenue Code, such as domestic partners, the value of 
these benefits is treated both as taxable income to the employee and as wages subject to payroll 
taxes. Yet, such benefits to spouses and dependents are excludible from income and payroll tax. 
This creates the need internally for additional systems to track the tax withholding for affected 
individuals. A greater challenge is communicating the inequity to employees and managing the 
outcome. Senator Schumer, along with others, have introduced legislation to provide equal tax 
treatment for health benefits offered to any eligible beneficiary under an employer health plan (S. 
1 153, The Tax Equity for Domestic Partner and Health Plan Beneficiaries Act). We would like 
to see S. 1 1 53 enacted into law, so that all employees may benefit from equal treatment for 
domestic partner benefits under the tax code. 

Domestic partner benefits are an integral part of our recruitment and retention strategy at TIAA- 
CREF. The costs and administration of our program are in line with commensurate benefits 
offered to employees with traditional family structures. Correcting the federal tax inequities 
would address the primary challenge for these benefit programs. Thank you for your significant 
legislative efforts to promote these benefits and for the opportunity to submit our views. 
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